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CURRENT EVENTS. 








Strikes — Boycotts — Criurat Consprr- 
acy.—These seem to be ‘piping days of 
peace’’ in the matter of strikes and boycotts, 
-of which we heard so much a few years ago. 
‘There is just now an entente cordiale between 
capital and labor, which we hope will long 
continue. Meantime, however, we think it 
is well enough to keep the run of judicial de- 
‘cisions affecting this important subject, in 
view of the possible recurrence of the 
‘strike’ epidemic. 

We are led into the consideration of this 
‘subject by a newspaper report of the decis- 
ion of the Virginia Court of Appeals, upon a 
charge of criminal conspiracy against several 
persons, representative members of the 
Knights of Labor and the Tyographical Union. 
‘The defendants were charged with conspir- 
ing to boycott a firm of printers .by inducing 
its customers to discontinue their patronage. 
Indictments were found, a test case was 
‘made, a conviction had in the trial court, a 
nominal fine imposed, and an appeal taken. 
‘The appellate court affirmed the judgment, 
and in its opinion cited all the authorities! 
‘bearing upon the subject, from the rulings of 
Lord Mansfield down to the most recent de- 
liverances of our courts. 

A conflict between labor and capital is a 
matter of supreme, even critical, importance 
to the people of the United States, and we all 
remember some very disagreeable and costly 

1 Rex v. Eccles, 1 Leach, 274; Mogul, ete. Co. v. Me- 
‘Gregor, 15 Q. B. Div. 476; Regena v. O’Connell, 11 
Clark & F. 234; 3 Wharton’s Crim. Law (6 ed.), §§ 
2322; 3 Greenl. Ev. § 90; Regina v. Druitt, 10 Cox C. 
“Cases, ——; State v. Donaldson, 32 N. J. L. 157; State 
v. Norton, 3 Zab. 44; Rex v. Lord Gray, 3 Harg. St. 
Tri. 519; Rex v. Sir Francis Delaval, 3 Burr, 1434; 
‘State v. Rowley, 12 Conn. 112; Regina v. Duffield, 5 
Cox C. C. 482; State v. Crowley, 41 Wis. 271; Com. 
v. Hunt, 4 Metcf. (Mass.) 111; Regina v. Rowland, 5 
Cox C. C. 486, 462; Doolittle v. Schanbacher, 20 Cent. 
L. J. 229; State v. Wilson, 30 Conn. 507; Walker v. 
Cronin, 107 Eass. 564; Carew v. Rutherford, 106 Mass. 
30; Miester Stevedore Assn. v. Walsh, 2 Daly, 12; 
Walsby v. Auley, 3 Law Times (N. S.) 666; Parker v. 


Griswald, 17 Conn. 302; Springhead, etc. Co. v. Riley, 
@ L. R. Eq. Cas. 551; Gilbert v. Mickle, 4 Sandf. 381. 


VoL. 26—No. 24. 





experiences growing out of such a conflict. 
No fair-minded man will deny the moral and 
legal right of laboring men to combine to 
protect and promote their interests, and for 
that purpose to form organizations, perma- 
nent or temporary, and bind themselves and 
each other by all manner of voluntary vows 
and oaths of the most stringent character, but 
this right is limited by a restriction, which is 
embodied in all systems of law worthy of the 
name, and is older than any human law. It 
is expressed in our law in the latin formula, 
“*sic utere tuo ut alienum non ledas.’’ Upon 
the due observance of this primeval princi- 
pal, depend all the rights of all manner of 
‘*knights,’’ unions, orders, associations and 
fraternities. Whenever a member, howso- 
ever eminent,,of one of these charmed circles 
infringes this rule, all the glamour and mys- 
tery of orders and societies, of decorations 
and badges, of grips and pass-words, vanish 
in an instant, he becomes as a common man, 
and as such, subject to a civil action or liable 
to a criminal prosecution. 

The application of this principle is as clear 
as the principle itself. Thousands or tens of 
thousands of men may agree, and pledge 
‘their lives, their fortunes, and their sacred 
honor,’’ that they will not do a particular 
kind of work for less than a certain price, but 
if one or more of them shall prevent, by force 
or threats, or other unlawful means, any 
other person from doing that work at a less 
price, he or they violate the law, and are lia- 
ble to its penalties. 

The form of terrorism and intimidation, 
which the Virginia court has pronounced to 
be criminal, is more obnoxious to censure 
than any other which has been adopted by 
any association or trade-union. The real 
object of the boycott is not to raise prices or 
keep up the existing status, but to punish the 
offending party for his past (supposed) mis- 
deeds. His customers are induced by threats, 
open or covert, to discontinue dealing with 
him against their inclination, and probably 
against their interest, his business is de- 
ranged, his estate impaired, and his credit 
ruined, and this in revenge for acts which, 
taken at their very worst, the law does not 
regard as wrongful. And this is done at the 
instance of a body of men who have no sort 
of interest in his business, nor the faintest 
shadow of right to control it. It would seem 
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incredible that sane men, with even a prim- 
ordinum of moral sense, or the faintest scin- 
tilla of natural justice, could have been led 
into such practices, and yet it is of very recent 
history, that in many of the cities of the 
United States, this mode of terrorism was re- 
sorted to, and in most instances the object of 
the intimidation was effected. 

As we have already said, the spirit of 
strikes and boycotting is, for the present, qui- 
escent, but there is no foretelling when, or 
for what cause, or upon what pretext, it may 
again become rampant, we think this interval 
of quiet is not only a good season for ‘‘sober 
second thought’’ on the part of those who 
have formerly been engaged in such trans- 
actions, but for legislative bodies to consider 
whether such new sanctions could not be 
added to the existing law, as, without im- 
pairing the rights of any portion of the peo- 
ple to act collectively, in any manner which 
concerns them, will nevertheless preserve 
order, protect traffic and prevent a recurrence 
of the scandalous and disastrous scenes 
which occurred some years ago on many of 
the western and southwestern railroads. 








NOTES OF RECENT DECISIONS. 


Inrancy — Lrwrrations — Equity. — The 
English Court of Appeals recently decided a 
case! which may prove of some interest on 
this side of the water. It seems that an in- 
fant borrowed money to buy necessaries, and 
after the purchase promised to repay the 
lender the day after he became of age. Upon 
his failure to do so, suit was brought upon 
the claim, and the defendant pleaded infancy 
and the statute of limitations. 

The real question in the case seems to have 
been at what time the statute of limitations 
began to run, whether when the goods were 
furnished or when the promise of repayment 
was made. The court held that the promise 
was void and that the plaintiff’s only ground 
of action was that he might be subrogated 
to the rights of the tradesmen who had sup- 
plied the necessaries, and it seems to be con- 
ceded that this claim was barred by the stat- 


ute. 


1 Lewis v. Alleyne, 32 Solicitor’s Jour., 486, May 17, 
1888. 





The court gave judgment for the defend- 
ant. Lord Esher, M. R., said that the action 
being for money lent, the moment infancy 
was proved the plaintiff’s case failed as an 
action at common law, however the money 
might have been expended. The plaintiff 
tried to support his claim as an action in 
equity, and the matter had to be treated as a 
chancery suit. It was argued that the theory 
in chancery was that if it was shown that the 
money lent was expended by the infant in 
necessaries, the court of equity would enforce 
the contract as a contract. That was not the 
ground taken by courts of equity. The real 
ground upon which they gave relief was the 
finding, as a fact, that the money was ex- 
pended in necessaries. That gave them ju- 
risdiction. To use common law language, it 
was the expenditure of the money upon ne- 
ecssaries which gave a cause of action. 
Therefore the statute of limitations, which 
applied to the equity suit, ran from the time 
when the money was 30 expended. The 
whole of the present claim was therefore 
barred. That being so, it would be useless 
to direct an inquiry as to how much was ex- 
pended in necessaries. Lindley, L. J., con- 
curred. The common law claim for money 
lent was hopelessly gone, and the action was 
really a chancery suit. The principle upon 
which courts of equity proceeded was not 
based upon there being a contractual obliga- 
tion. The view they took was that the per- 
son who supplied the necessaries to the in- 
fant was in the position of a legal creditor 
and anyone who advanced money to the in- 
fant to procure necessaries could take over 
that legal debt, and was entitled to stand in 
the position of the legal creditor. The Stat- 
ute of Limitations, therefore, would run from 
the time the money was expended in paying 
the legal creditor, as the claim accrued from 
that time. Bowen, L. J., concurred. 





GARNISHMENT — INTERSTATE GARNISHMENT 
—Exemption Law—Comity.—The Supreme 
Court of Alabama has recently decided a 
case! relating to a subject which is much be- 
fore the profession at present, interstate gar- 
nishment. The facts were that Kennedy was 


1 Kast Tennessee, etc. Co. v. Kennedy, S. C. Ala., 
Feb. 28, 1888, 25 Rep. 487; s. c., 3Southern Rep. 852. 
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a creditor of the East Tennessee, etc. Rail- 
road Co. for wages earned in their service in 
Alabama. Being temporarily in Tennessee, 
he was sued by one of his creditors and judg- 
ment duly rendered against him. Upon a 
return of a nulla bona to the execution issued 
against him, garnishment proceedings were 
taken against the railroad company as the 
debtor of Kennedy. Judgment was rendered 
against them for the amount of their indebt- 
edness to Kennedy, and that judgment was 
duly paid. 

Subsequently Kennedy brought this suit 
against the railroad company in Alabama 
uyon the ground that they were still indebted 
to him for his wages which had been earned 
in Alabama, and which, by the law of that 
Stgte, were exempt from execution or other 
legal process. The company pleaded that 
they had paid the debt under the Tennessee 
garnishment process, and the question was 
whether that payment was available to de- 
feat the plaintiff's action. The court held 
that it was, and Somerville, J., delivering the 
opinion, said: 

‘“‘The payment by the company, as gar- 
nishee, was a full defense to this suit. The 
plaintiff having gone voluntarily within the 
territorial jurisdiction of the State of Tennes- 
see, was liable to be sued there as fully as if 
he resided in that State. His residence in 
Alabama was no objection to the exercise of 
this jurisdiction over his person.” The resi- 
dence of the railroad corporation being in 
Tennessee, it was subject to be sued there as 
much as a natural person would be; and this 
jurisdiction over it could in no manner be 
affected by the fact that its road was oper- 
ated in Alabama, and the debt garnished was 
created here. The debt was due by the rail- 
road to Kennedy as much in Tennessee as in 
Alabama, and suit could certainly have been 
brought upon it by him in that State, where 
the defendant corporation had been char- 
tered, and where it resided. Debts have no 
local situs, but are suable in any country or 
locality where the debtor’s person may be 
found.’ 

The exemption laws in Alabama, which are 
municipal in their nature, are local, and have 


2 Smith v. Gibson, 83 Ala. —; Dearing v. Bank, 5 
Ga. 497; 48 Amer. Dec. 300 and note 319. 

3 Drake on Attachm. (6th ed.) § 597; Sturtevant v. 
Robinson, 18 Pick. 175. 





no extraterritorial force or operation. They 
pertain to the remedy, and depend upon the 
law of the forum, or the place where the ac- 
tion is brought. No rule of interstate comity 
requires their enforcement in a foreign juris- 
diction. The Tennessee courts were under 
no obligations to enforce them in a suit within 
the jurisdictional limits of that State, it be- 
ing settled that the exemption laws of one 
State cannot avail a debtor in a suit insti- 
tuted against him in another State.‘ If Ken- 
nedy had appeared before the Tennessee 
court and pleaded his exemptions under the 
Alabama statute, it would have constituted 
no defense. For this reason the garnishee 
could not have made the defense available 
for him, and was under no duty to attempt 
it.5 If this were not the law, it is manifest 
that the garnishee would be subjected to a 
double liability in all cases of this kind, 
which cannot comport with justice. The case 
of Railroad Co. v. Dooley ® is clearly distin- 
guishable from this. There the debt sought 
to be attached was contracted by a foreign 
corpuration, in another State, and was due to 
one of its employees, who was a resident of 
Kentucky. It was held that the Alabama 
court had no jurisdiction of the res, or sub- 
ject-matter which it was sought to condemn, 
nor of the person of the garnishee, by reason 
of its non-resident ciaracter; the statute 
making no provision for serving process on a 
foreign corporatien to reach a debt not capa- 
ble of being brought under the control of the 
court. 


4 Stevens v. Brown, 20 W. Va. 450; Leiber v. Rail- 
road Co., 49 Iowa, 688; Sturtevant v. Robinson, 18 
Pick. 175; Drake on Attachm. § 597; Waples on At- 
tachm. and Garn. 528. 

5 Moore v. Railroad Co., 48 Iowa, 385; Newell vy. 
Hayden, 8 Ib. 140. 

678 Alu. 524. 





CONTRACTS IN RESTRAINT OF TRADE. 





A contract in restraint of trade is an agree- 
ment not to engage in some vocation, trade 
or profession. There are two classes of con- 
tracts in restraint of trade: (a) those in gen- 
eral restraint of trade and (6) those in par- 
tial restraint of trade. 

(a) Contracts in General Restraint of Trade. 
—Contracts in general restraint of trade by 
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reason of their being absolutely void,' both at 
law and in equity, as being contrary to pub- 
lic policy, are of little concern to the practi- 
tioner and will receive but passing mention. 
The word general as used in this connection 
means general as applied to locality or terri- 
tory. Contracts in general restraint of trade 
are void on the ground of public policy,’ be- 
cause injurious to the public, detrimental to 
the individual contracting, and tending to 
create monopolies, besides being unreason- 
able and unnecessary. Much of the disfavor 
with which contracts in general restraint of 
trade are regarded by the courts arose from 
the English laws of apprenticeship. By the 
operation of the statute.men were required 
to serve an apprenticeship of seven years 
before they were permitted to engage in any 
trade requiring experience and __ skill.® 
Few men had more than one trade or means 
of earning a livelihood, so that when one 
agreed not to follow his apprenticed or li- 
censed trade the public lost the service of a 
skilled artisan while the latter was compelled 
to resort to the lowest kinds of menial labor 
or idleness. This occasioned a serious loss 
to the public with no corresponding benefit, 
and hence the disfavor with which such con- 
tracts were regarded. But as apprenticeship 
is no longer a prerequisite to following a 
trade or occupation and licensed artisans are 
unknown to our laws, to this extent the rea- 
son of the rule ceases. We make the fore- 
going statement as preliminary to showing 
that the reasons which render contracts in 
general restraint of trade void as opposed to 
public policy do not apply to contracts in 
partial restraint of trade. This will be dis- 
cussed later under contracts in partial re- 
straint of trade. While of no particular 
benefit to the practitioner, the operation of 
the old laws of apprenticeship and the in- 
fluence of the guilds or ‘‘trade’’ societies are 
interesting subjects of history as well as of 
law. 

Contracts in Partial Restraint of Trade.— 
Contracts in partial restraint of trade differ 
from those in general restraint of trade by 
being limited as to space (locality or terri- 


1 Whitney v. Slayton, 40 Me. 224; Talcott v. Bracket, 
5 Ill. App. 60. 

2 Greenhood on Public Policy (contracts), 683; Bisp- 
ham’s Equity, 285, § 228. 
8 § Elizabeth ch. 4; Wood’s Master and Servant, 47. 
4 Wood’s Master and Servant, 48, 49. 





tory) and time. It will be seen later that 
the limitation as to time is of little or no im- 
portance in determining the validity of such 
contracts. Contracts in partial restraint of 
trade include a much greater variety of sub- 
jects than formerly, embracing all classes of 
business as well as the trades and profes- 
sions. An examination of adjudicated cases 
shows the general application of these kind of 
contracts to nearly everything that may be 
the subject-matter of a contract as well as 
their increasing favor with the courts. 

The Contract.—A valid contract in partial 
restraint of trade must contain in addition to 
the elements of an ordinary contract, a rea- 
sonable restriction or limitation as to space. 
By space we mean locality or territory. The 
question of time is unimportant in determin- 
ing whether a contract is void as in restraint 
of trade. If the limitation be general as to 
space, a limitation as to time will not cure 
the illegality ; if partial as to space the ab- 
sence of a limit as to time will not taint the 
contract with illegality.’ It does not appear 
that there is one clear authority in favor of a 
total restriction of trade limited only as to 
time. The limitation as to space, meaning 
thereby locality or territory, is of paramount 
importance, as upon this depends the valid- 
ity and enforceability of the contract. The 
word ‘‘territory’’ is used because in many 
instances ‘‘locality’’ does not sufficiently ex- 
press the extent of the limitation. A con- 
tract valid in every other respect may be 
rendered void by reason of an improper limi- 
tation as to space. It, the limitation as to 
space, must be sufficient to protect the interests 
of the party contracting or purchasing, nothing 
more. Such contracts must be reasonable, 
sufficient to protect the interests of the pur- 
chaser; partial, not in general restraint of 
trade; and founded upon a valuable consid- 
eration.’ The following limitations as to 
space have been sustained by the courts as 
reasonable: Of a city and ten miles there- 
from in the sale of a physician’s practice ;* 
of a State in the sale of a printing house 
doing business through the State ;’ of all the 
United States except two, in sale of vuatch 


5 Benjamin on Sales, 510, § 525. 

6 Parke, B., in5 M. & W. 548 (561). 

7 Bispham’s Equity, 285, § 228; High on Injunctions, 
433, § 736. 

8 Timmerman v. Dever, 52 Mich. 34. 

9 Beale v. Chase, 31 Mich. 490. 
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factory and business ; 1° of the United States 
or elsewhere in sale of right to manufacture 
a patented article." Where there is a partial 
restraint as to space the distance is to be 
measured from the place designated in a 
straight line on the map, unless the contract 
designate some other means of measurement.” 
All terms of limitation are to be construed 
with reference to all the circumstances of the 
particular case. ‘‘Vicinity’’ construed as 
meaning ten miles. 

Construction of Contract.—Such contracts 
must be construed by the court and their 
reasonable character and sufficiency of con- 
sideration are questions of law to be deter- 
mined by the court, and not of fact for the 
jury." 

The Consideration.—Courts will not en- 
quire into the sufficiency of the consideration 
of such contracts unless it be grossly inade- 
quate.” To do so would be the law making 
the contract instead of the parties. Any 
consideration is sufficient that will support 
any other contract not under seal.’ Such 
contracts are governed, as to consideration, 
by no rule different from the ordinary rules 
of the law of contracts, and courts will not 
inquire into the adequacy of the considera- 
tion.” 

Whether Within the Statute of Frauds.— 
Contracts in partial restraint of trade are not 
within the statute of frauds requiring a mem- 
orandum in writing.'* A verbal contract is 
sufficient, unless required to be in writing by 
the statute of frauds.’ In all cases where 
by the terms thereof the contract is not to be 
completed in one year, the contract is within 
the statute of frauds and should be in writ- 
ing. Asa matter of precaution all such con- 
tracts should be in writing, not only to save 
all question as to this point, but also to des- 
ignate the precise limits of the space within 


10 Diamond Match Co. v. Roeber, N. Y. Ct. of App., 
Vol. 18, No. 5; N. E. Rep. 419. 

1 Morse & Twist Drill & Machine Co. v. Morse, 103 
Mass. 73. 

12 Benjamin on Sales, 508, § 522. 

138 Timmerman v. Dever, 52 Mich. 34. 

4 Kellogg v. Larkin, 3 Chand. , Wis.) 133; Linn v. 

igsbee, 67 Ill. 75; Cobbs v. Niblo, 6 Ill. App. 60. 

15 Bisham’s Equity, 285, § 228; McClurg’s Appeal, 58 
Pa. St. 51; Linn v. Sigsbee, 67 Ill. 75; Greenhood on 
Public Policy (contracts), 717. 

16 Benjamin on Sales, 511. 

17 Greenhood on Public Policy (contracts), 717. 

18 High on Injunctions, 435, § 739. 

19 Wood’s Master and Servant, 261, § 369. 





which the contract is operative, as well as the 
terms of the contract. 

The question of their being within the stat- 
ute of frauds is very frequently raised as to 
these contracts, especially in the case 
of verbal contracts, not to engage in a certain 
business or vocation while another should 
continue therein, and in many similar cases 
where the limitation as to time is indefinite. 
It has been numerously decided that such 
contracts are not within the statute of frauds, 
because : 

(a) Contracts which may by the happening 
of acontingency be completed within one year 
are not within the statute.” 

(b) The contract may be fully performed 
within the year by the death of either of the 
parties, and the law recognizes this as a con- 
tingency liable to happen within that time.” 

Contracts which by their terms are not to 
be performed within one year are within the 
statute.” But a contract not to be performed 
within one year is binding on both if per- 
formed by one.* Courts of equity will com- 
pel specific performance of a contract within 
the statute of frauds where the refusal to 
execute it would amount to a fraud.” 

Enforcement of the Contract and Remedies 
for a Breach Thereof.—The party may resort 
to a court of law or of equity. But the re- 
covery of damages in this class of cases is a 
very inadequate and incomplete remedy. It 
is very difficult to estimate the damages, be- 
sides a new cause of action arises every day 
the breach is continued. Neither is the 
plaintiff enabled thereby to secure that pro- 
tection to his” business for which he con- 
tracted. 

But in a court of equity the litigant will 
recover damages and obtain specific perform- 
ance of the contract, as well as the future 
protection of his business. Courts of equity 
assume jurisdiction of such cases to prevent 
multiplicity of actions and because such rem- 


2 Benjamin on Sales, 511, note c; Birks v. Gillett, 13 
Ill. App. 369; Walker v. Johnson, 96 U. S. 424; Bland- 
ing v. Sargent, 33 N. H. 239; Moore v. Felix, 10 Johns. 
244; Doyle v. Jones, 11 Gray (Mass.) 168; Browne on 
Frauds, §§ 272-278. 

21 Lyon v. King, 11 Metc. (Mass.) 411; Blanding v. 
Sargent, 33 N. H. 239; Blanchard v. Weeks, 34 Vt. 589; 
Richardson v. Pierce, 7 R. I. 8330; Worthy v. Jones, 11 
Gray (Mass.), 168. 

2 Walker v. Johnson, 96 U. 8. 424. 

23 Swanzey v. Moore, 22 Ill. 63. 

24 Browne on Frauds, 443, §§ 437, 448. 
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edy is in the nature of specific performance. 
In such cases the claimant is not required to 
exhaust his remedy at law before resorting to 
a court of equity. 

Such contracts are enforced in equity be- 
cause the parties thereto cannot be placed in 
statu quo; and damages at law afford no ade- 
quate remedy, the injury being continuous 
and irreparable by ordinary process of law.” 
Such remedy in equity by injunction is in the 
nature of specific performance of the agree- 
ment, and injunction is granted to prevent a 
multiplicity of actions, a new cause of action 
arising every day, and because of the diffi- 
culty of estimating damages in such cases.™ 

Such contracts will be enforced in equity 
and injunction will issue, restraining the con- 
tracting party from violating his agreement.” 
The injunction should state limitation as to 
space precisely, so that the defendant may 
not unintentionally violate it.* 

The plaintiff may also obtain any damages 
he has sustained by breach of the contract 
in a court of equity. A court of equity hav- 
ing assumed jurisdiction will make the rem- 
edy when applied complete, deciding all 
questions arising in the case and incidental 
thereto, and will not relegate the parties to a 
court of law to decide any questions of law 
involved therein.” Equity will make the 
remedy when applied complete.” 

Where the limitation as to space is partly 
void and illegal the contract may be sustained 
as to the legal part of the limitation.* 

Contracts in partial restraint of trade are 
not to be confounded with the sale of the 
‘*good-will’’ of a business. They are entirely 
distinct. The ‘‘good-will’’ of a business is 
sometimes regarded as an article of personal 
property. It is the good-will not of the con- 
tracting party retiring from a firm for in- 
stance, but of the people previously dealing 


2% High on Injunctions, 433, § 737. 

% High on Injunctions, 416, § 713. 

2 Benjamin on Sales, 506, § 521; High on Injunctions, 
433, § 736, et seq.; Linn v. Sigsbee, 67 Ill. 75; Timmer 
man v. Dever, 52 Mich. 34; Bispham’s Equity, 285, 
§ 228; Diamond Match Co. v. Roeber, 13 N. E. Rep., 
419. 

23 Timmerman v. Dever, 52 Mich. 34. 

29 Bispham’s Equity, 53, § 37 (1); Wilhelm’s Appeal, 
79 Pa. St. 120. 

3 Beale v. Chase, 31 Mich. 535, and cases cited 
therein. For the law pertaining to the issuing and 
dissolution of injunctions and the proceedings therein 
see High on Injunctions. 

31 Benjamin on Sales, 513. 





with the firm toward the firm and the proba- 
bility that they will continue to trade at the 
old place. The covenantor may set up a 
similar business the next door if he does 
nothing to deceive the people and make them 
believe he carries on or has succeeded to the 
business of the former firm or party, by ad- 
vertising assuming the name of the old 
firm or business. 

But the sale of the good-will, accompanied 
by an agreement not to engage in the same 
business, may be enforced as a contract in 
partial restraint of trade, which it is.*? Some- 
times, however, in the sale of the ‘‘good-will’’ 
alone, the vendor will be estopped on the 
ground of fraud from denying that he has 
made such a contract.* 

How Such Contracts are Regarded by the 
Courts. — Though apparently insignificant, 
this is one of the most important questions 
arising under contracts in partial restraint of 
trade. Since the reasonableness of the re- 
straint and sufficiency of consideration are 
questions of law for the court, one can easily 
see how difficult the proof and enforcement 
of such contracts would be were they viewed 
with disfavor by the courts. 

Some eminent authorities hold that such 
contracts are disfavored by the courts and 
should therefore require a high degree of ev- 
idence to sustain them, and that they shall 
be strictly construed.* A careful examina- 
tion of the authorities and decisions leads me 
to the conclusion that such is not the case, 
but that contracts in partial restraint of trade, 
with a reasonable limitation as to space, stand 
before the law in at least as favorable a light 
as other civil contracts; neither favored nor 
flouted. Some authorities hold that they 
are even to be favored and receive a liberal 
construction, as favored by public policy and 
necessitated by modern business methods.® 

A careful reading of the cases holding the 
contrary reveals the fact that they do not 
discriminate between contracts in general and 
those in partial restraint of trade, and the 
reasons given for disfavoring the latter apply 


32 Blanding v. Sargent, 33 N. H. 239; Bouvier’s Law 
Dic., title ““Good-will;” Crutwell v. Lye, 17 Ves. Jr. 
335; McClurg’s Appeal, 58 Pa. St. 51; Greenhood Pub- 
lic Policy (contracts), 722, 726, 732. 

33 High on Injunctions, 435, § 739. 

% Talcott v. Bracket, 5 Ill. App. 60. 

% Whitney v. Slayton, 40 Me. 224. 

% 5 Til. App. 60. 
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only to contracts in general restraint of trade. 
These reasons are stated at length in Talcott 
v. Bravket.” It is said that they tend to 
create monopolies and thereby injure the 
public. How can they create a monopoly 
when every one but the party contracting is 
at liberty to set up the same business in the 
same place? How can the public suffer 
when an equally competent person resumes 
the same business in the same place? In 
Butler v. Burleson,” the court, speaking of 
the sale of a physician’s practice, says: 
‘‘Contracts in partial restraint of trade are 
not forbidden by any principle or policy of 
law. Dr. can be as useful to the public 
at any other town as at B, and the lives and 
health of other villages are as important as 
they are there. The community therefore is 
not injured by any stipulation of this kind 
between two practicing physicians.’’ 

‘‘Contracts in partial restraint of trade are 
upheld not because they are advantageous to 
the individual with whom the contract is 
made, and a sacrifice pro tanto of the rights 
of the community, but because it is for the 
benefit of the public at large that they should 
be enforced. * * It is in effect the sale 
of a good-will, and offers encouragement to 
trade by allowing the party to dispose of all 
the fruits of his industry.’’ * 

How can it work injury to the covenantor 
when every other vocation, many of them 
more congenial, as well as the same business 
in any other place are open to him? .Some- 
times the vendor is about retiring from busi- 
ness by reason of old age or infirmity. In 
the majority of cases the vendor sells out 
with a view of bettering his condition. 

The enforcement of contracts in partial 
restraint of trade is an incentive to industry. 
‘**Public policy requires that when a man has 
by skill or by any other means obtained some- 
thing which he wants to sell he should be at 
liberty to sell it in the most advantageous 
way in the market; and to enable him to sell 
it advantageously in the market it is neces- 
sary that he be able to preclude himself from 
entering into competition with the pur- 
chaser.’’ * 





37 16 Vt. 176. 

% Benjamin on Sales, 512, § 527, citing 11 M. & W., 
653. 
8 Greenhood Public Policy, 699; Kinsman y. Park- 
hurst, 18 How. (U. 8.) 298; Gilmore v. Aiken, 118 Mass. 
94. 











‘*The opposite doctrine would make many 
businesses unsaleable.’’ * 

It is sometimes said that, where the restraint 
extends through a State or the United States, 
the contract is void as compelling the party 
to expatriate himself. Greenhood on Public 
Policy (contracts), 705, takes exception to 
this and anngunces the true rule to be: ‘‘That 
unless the contract has perhaps the absolute 
effect of driving its maker from the country, 
it is not void, if valid on the ground of pro- 
tection, although its operation extends to 
every inch of ground over which the sover- 
eignty of the general government extends. 
Where a business is so colossal that its extent 
is limited only by the extent of the country 
itself, it seems absurd to raise the objection 
that because a change of business would be 
requisite if its possessor should sell it, that 
such contract is void. It is now regarded 
that contracts in partial restraint of trade 
should be upheld to a reasonable extent. 
The community is not injured by such con- 
tracts.’’ 

There has been a marked change of opin- 
ion by the courts in regard to such contracts. 

; E. E. DonnELLy. 


40 Greenhood Public Policy (contracts), 696. 








STATUTE OF FRAUDS—PAROL AGREEMENT— 
MORTGAGEE IN POSSESSION—MEASURE OF 
DAMAGES — ASSIGNMENT OF JUDGMENT— 
COSTS. 


TURNER V. JOHNSON. 


Supreme Court Missouri, March 19, 1888. 


1. Statute of Frauds Not to Aid Fraud.—The stat- 
ute of frauds was never designed to aid a party in the 
perpetration of fraud, but was intended to prevent 
fraud. 


2. When Parol Agreement Not Within. —A parol 
agreement of a second murtgagee to buy at the sale 
under the first mortgage, and allow the mortgagor a 
reasonable time to redeem by paying the amount bid, 
is not void under the statute of frauds. 

8. Care Required by Mortgagee in Possession.—A 
mortgagee in possession is held to an exercise of that 
care and diligence which a pudent person would ex- 
ercise in respect to his own property. 

4. Mortgagee Not Entitled to Compensation fo 
Trouble, and so With Property.—A mortgagee is not 
entitled to compensation in taking care of the prop- 
erty. There is a tendency, however, to modify this 
rule as to trustee, and possibly even to mortgagees in 
possession. 


5. Assignment of Judqment — Statute of, etc.— 
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Where a statute provides that a surety, who pays a 
judgment, shall have an assignment thereof from the 
plaintiff or his attorney, it is complied with when such 
judgment is assigned by the living member of a firm 
of lawyers, made in the firm name, even if made after 
the decease of the other member of the firm. 


6. Measure of Damages, etc.—Where a mortgagee 
disposes of the premises, and the circumstances do 
not call for the exercise of any rigor, the measure of 
damages will be the value of the land at the date of the 
sale. 


7. Entitled to Full Benefit of Prior Mortgage.— 
When the mortgagee purchases to protect himself as 
a second mortgagee, he is entitled to the full benefit of 
the first mortgage. 


8. Costs—In Discretion of Court.— As a general 
rule where the plaintiff is the prevailing party ina 
suit in equity, he shall recover costs. When, how- 
ever, substantial issues are found for the one party, 
and like issues are found for the other, the laxation of 
costs will rest in the discretion of the court, and will 
not be disturbed unless there has been a clear abuse of 
that discretion. 


Back, J., delivered the opinion of the court: 
The plaintiff, Thomas Turner, on the 25th of 
‘July. 1875, executed a deed of trust on 2,815 acres 
of land in De Kalb county, this State, to secure 
the payment of his note of that date for $15,000, 
dug in five years, with semi-annual interest, pay- 
able to the Life Association of America. The 
defendant, Johnson, as the surety of Turner, 
paid a debt to the Northern Bank cf Kentucky. 
He was also bound in a like capacity for the pay- 
ment of another debt of Turner to the Farmer’s 
National Bank, of Mt. Sterling. Ky. Both of 
these debts had been reduced to judgment against 
Turner and Johnson. The latter had paid another 
debt for A. G. Peters, for which Turner was 
bound as a co-surety, but had paid no part of his 
share, and hence was bound to make contributions 
to John-on. To secure these several debts, 
amounting to seven or eight thousand dollars, 
Turner made a mortgage to Johnson on the Mis- 
souri lands, previously mortgaged to the life 
association. The mortgage to Johnson bears 
date the 16th September, 1876. Certain lands in 
Iowa were included in this deed of trust, and in 
the mortgage. The Missouri lands were sold 
under the deed of trust on the 23d April, 1879, 
and Johnson became the purchaser at the sum of 
$11,000. Onthe 20th July, 1882, plaintiff com- 
menced this suit in the De Kalb circuit court to 
redeem from the mortgage and sale under the 
deed of trust. Relief is asked mainly on the 
ground that Johnson purchased the property at 
the trustee’s sale under an agreement with plaint- 
iff that he should have the right to redeem, with- 
in a reasonable time, by paying the amount bid 
and all other indebtedness of Turner to Johnson. 
They were unsettled accounts between the parties 
besides those mentioned in the mortgage. The 
venue of the cause was changed to the Livingston 
circuit court. That court made a decree allowing 
he plaintiff to redeem, and sent the cause to a 





referee to hear the evidence, and state the ac- 
counts between the parties. The report of the 
referee, as modified by the court, shows an in- 
debtedness of Turner to Johnson of about $18,000. 
Both parties have appealed to this court, and the 
first question on the defendant’s appeal, is as to 
the right of the plaintiff to redeemtheland. The 
record is voluminous, beyond precedent, but 'he 
following statement of the evidence will present 
the question now to be determined. Turner and 
Johnson resided at Mt. Sterling, in the State of 
Kentucky. and for many years had been on 
friendly terms. Turner, as an attorney at law, 
had represented Johnson in many matters. Turner 
paid some three or four thousand dollars on the 
principal of the debt to the life association, lo- 
cated at St. Louis, but in the latter part of the 
year 1878, having made default in the payment of 
the interest, the association threatened to sell the 
land under the powers contained in the deed of 
trust. He felt his inability to pay that debt at its 
maturity in 1880. He applied to various persons, 
and among others to Johnson for assistance. He 
testifies to several conversations in November 
and December, 1878, and in which he says John- 
son agreed to either buy the debt of the life asso- 
ciation or bid in the land at the trustee’s sale, and 
hold it as security for the amount bid and for the 
mortgage and other debts owing to Johnson. 
That conversations were bad on this subject at 
that time is conceded; but Johnson states em- 
phatically that he made no such agreement. 
Turner was then a member of congress from 
Kentucky, and left for Washington the last of 
December, 1878. About this time Johnson went 
to Geo gia, but left the matter with his attorney, 
Judge Peters, who entered into correspondence 
with the life association. A letter from Peters to 
the association, dated in January, 1879, stated the 
fact that Johnson held a second mortgage, and 
made inquiry if they would allow Johnson to ar- 
range the matter by paying one-half of the debt 
down and the other half in 12 months. Further 
correspondence led to a postponement of the pro- 
posed sale until 23d April, 1879, in order to give 
Johnson an opportunity to come to this State and 
examine the land. During this correspondence, 
Turner wrote the association that Johnson would 
buy in the land and allow him to redeem. It 
does not appear that Johnson ever saw this letter. 
On the 25th January, 1879, Johnson directed | 
Peters to go ahead and fix a time for a conference 
with the associotion; and, after speaking of the 
necessity of making some money arrangements, 
evidently in respect to this matter, he says in that 
letter: ‘‘I am glad the parties to the mortgage 
refused to make any arrangement and give time 
to Turner. I prefer it should be made to suit me. 
In our conference, if I am satisfied the lands has 
value enough to pay me, after paying off the 
mortgage, I will prefer they go and sell bonajiedly, 
and I attend the sale and bid the amount of the 
debt, take legal title in that sale. If Turner pays 
me in a reasonable time the whole amount I paid 
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for land and as his security, let him do so, and 
redeem it. I think this the better plan. What 
do you think of it?’ After this, and on the 12th 
February, Johnson, in a letter to Turner, says he 
had been in communication with the association; 
that the debt amounted to $12,582, and he goeson 
tosay: “I will, however, if able, when. I return 
home, and it is not to late for the sale, go and see 
it (the land). Itis too big a thing to go into 
blind.’’ To this Turner replied by ur-ring Johnson 
to have the sale postponed, saying: ‘I fear this is 
the only means by which I can make you whole.” 
Johnson reached St. Louis on or before the 16th 
April, and on that day he telegraphed Turner: 
‘‘Please instruct by telegraph, at my expense, 
Henry W. Hough, trustee, to sell the De Kalb 
county lands in one pareel, without subdivision. 
This will be for your interest and mine, and the 
life association consents.’’ To this Turner an- 
swered by telegram: ‘Sell De Kalb land in a 
body, without subdivision.”’ Johnson says he 
did not send his telegram, but only gave his con- 
sent to the association to say to Turner that he, 
as second mortgagee, was willing for the land to 
be sold in a body; but the evidence is quite clear 
that he not only knew how the telegram was 
worded, but that it was sent in his name, and with 
his approval, and that he saw the answer. John- 
son then went to De Kalb county, saw the land, 
and then telegraphed Turner that he could not 
buy the land until Dawson, a tenant in possession, 
was directed to turn over possession. Turner at 
once complied with the request by giving Dawson 
suitable directions to that end. On the same day, 
the 21st April, Johnson wrote Turner that he had 
not yet agreed to buy. This statement clearly 


. means that he had not yet come to an agreement 


with the association; but he did, before the day 
of sale, indicate to the association that he would 
bid $11,000, and no more, andit is equally clear 
the association had agreed to let the land go at 
that price. In this letter of the 21st April, John- 
son, among other things, says: ‘I got your an- 
swer as I was leaving home for this State. Cer- 
tainly I would let you redeem the lands if I buy, 
in any reasonable time, say 12 months, and would 
no doubt be glad to do it by your paying what I 
pay, and also paying me all you owe me, cost and 
expenses, etc., which I understand as your request, 
and I repeat I would gladly do it. All I want is 
my money back, and 10 per ceut. interest. I can’t 
bind myself in law to do this any day to come, as 
that would cut me out of the right of making sale, 
and I don’t want to hold any lands in this State. 
I will be liberal with you, and hope you will soon 
make a rise, and come prepared to buy back the 
land if I should buy it; and I confess I am at a 
great loss what to do. If I buy with my claims, it 
will cost me $22,000 or $23,000, or more. I tele- 
graph you to-day from here. Will post you after 
the sale.”’ This letter was not, and could not 
have been, received by Turner until after the 23d 
of that month, the day of sale. 


There is much conflict in the evidence as to 





what transpired on the day of sale. We are sat- 
isfied, however, there was no offer to sell the land 
in parcels. It is also clear that a number of per- 
sons desired to bid on parcels, and would have 
paid a much higher price than that bid therefor, 
per acre, by Johnson, had it been sold in sub- 
divisions. There is evidence to the effect that 
Johnson gave out word that he bid in the interest 
of Turner. Johnson says he made no such state- 
ments, but says he made a public statement at the 
sale that he bid for himself alone, and that he 
would bid no more than $11,000, and in this he is 
corroborated by several witnesses who were at 
the sale. 


1. The evidence in this case leads to the con- 
clusion that Johnson had no confidence in Tur- 
ner’s ability to pay the debts, and his former ex- 
perience furnished a sufficient basis upon which 
to rest that conviction. He evidently designed to 
buy in the land mainly for his own protection, 
and to do it in such a way as to be under no legal 
obligations to Turner on account of the purchase, 
leaving any favors which he might extend to 
Turner as a matter of grace. But we are satisfied 
a different effect must be given to these transac- 
tions, and for these reasons. Turner expected 
Johnson to either take up the note held by the 
life association, or buy in the lands,and hold them 
as a security for the amount bid and for other 
debts due Johnson. Johnson's correspondence 
with the life association shows that he first con- 
templated a purchase of the note, then of the 
land. He had not determined which, if either, 
he would do before he came to St. Louis, but he 
had expressed a willingness to Judge Peters to 
allow Turner a reasonable time to redeem in the 
event he bought the land. This was what Turner 
desired, and that desire must have been known to 
Johnson, for it had been the object of Turner’s 
solicitations from first to last. No terms of re- 
demption had been spoken of in the letters, save 
that of a reasonable time, and we are satisfied 
these were the only terms spoken of in the con- 
versations. Now, when Johnson came to St. 
Louis, and asked Turner to allow the lands to be 
sold in a body, and, before the sale, said he could 
not buy unless the tenant was directed to turn 
over possession, Turner had a right to conclude, 
and, indeed, could come to no other conclusion 
than this that Johnson intended to buy the land 
and allow him the right to redeem, and that, too, 
within a reasonable time. If Johnson intended 
any other arrangement he could have indicated it 
to Turner by telegram, and under the circum- 
stances it devolved upon him to do so. He must 
stand on the state of facts known to both parties 
and the understanding so clearly to be deduced 
from them. His uncommunicated intentions can 
be of no avail. The sale of the land in a lump 
excluded the other persons desiring to bid from 
the list of competitors, and for all practical pur- 
poses left the matter to defendant’s proposed bid 
of $11,000. The sale of such a body of lands, 
constituting at least three farms, in alump, would 
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of itself be sufficient reason for setting aside the 
sale on a timely application but fur Turner’s con- 
sent toa sale in that way. This consent and the 
possession having been obtained upon the under- 
standing on the part of Turner before indicated, 
it would be a gross injustice to measure his rights 
by any other agreement. The agreement, then, 
is that of a second mortgagee to buy at the sale 
under the first mortgage, and allow the mortgagor 
a reasonable time to redeem by paying the amount 
bid, the second mortgage debt, and other adjusted 
accounts. The fact that this agreement rests in 
parol is of no avail to the defendant. The statute 
of frauds cannot be invoked by one who purchases 
with such an agreement, and this for the further 
reason that the statute was never designed to aid 
a party in the perpetration of a fraud, but was in- 
tended to prevent frauds. Rose v. Bates, 12 Mo. 
30; Damschroeder v. Thias, 51 Mo. 100; Gillespie 
v. Stone, 70 Mo. 506; O’Fallon v. Clopton, 89 Mo. 
387, 1S. W. Rep. 302; McNew v. Booth, 42 Mo. 
190. This view of the case renders it unnecessary 
to say more of the letter of the 21st April. Nor 
need we consider the conflicting evidence in re- 
spect of two other letters from defendant to plaint- 
iff, one written from Missouri after and on the 
day of sale, which plaintiff says he did not receive, 
and the other in a month or so thereafter, said by 
plaintiff to have been lost, and which defendant 
says he did not write. Whether the defendant 
wrote these letters, or either of them, is not im- 
portant. We let the judgment stand on what we 
conceive to be reliable evidence of matters as they 
stood when the sale took place. Our conclusion 
is that defendant is substantially a mortgagee in 
possession, and there was no error in allowing the 
plaintiff to redeem. 

2. Ineffectual efforts were made in November, 
1879, and in the year 1880, to come to asettlement 
of the unadjusted accounts existing between the 
parties, each accusing the other of being in fault 
and the cause of the failure to settle. These ac- 
counts were complicated, as shown by the mass 
of evidence taken in respect of them. The im- 
provements placed on the land by Johnson were 
of such a character only as good husbandry called 
for, and for which expenditures he has been com- 
pensated. This suit was commenced within three 
years and three or four months after the date of 
the trustee’s sale, and we cannot see that the 
question of laches, made by defendant, bas any 
proper application tothecase. Onthe accounting 
branch of the case defendant filed seven excep- 
tions to the report of the referee, three of which 
were sustained. Plaintiff filed thirty, one being 
sustained in part. The other exceptions were 
overruled. To many of these rulings errors are 
assigned by one side or the other; and what is 
hereafter said will be in response to the questions 
thus raised. 


3. A mortgagee in possession is held to an ex- 
ercise of that care and diligence which a prudent 
person would exercise in respect of his own prop- 
erty. He will not be held accountable for more 





than the rents actually received, unless he has 
been guilty of fraud or negligence. Ely v. Turpin, 
75 Mo. 86; 2 Jones, Mortg. § 1123. He is not en- 
titled to compensation for his own trouble in tak- 
ing care of the mortgaged property, the reason of 
this rule being that to allow such compensatiou 
would tend to facilitate usury and oppression, 
and besides this the mortgagee acts in his own 
interest and for his own benefit. 2 Jones, Mortg. 
§ 1132. There is a tendency toward a modifica- 
tion of this rule as to trustees, and possibly even 
mortgagees, in possession; but where, as here, 
the mortgagee attends to the business through 
agents, we think he should not be allowed com- 
pensation for his own trouble. Here was a large 
body of land, three farms, and the defendant built 
a number of miles a fence. Reasonable expenses 
paid to an agent to superintend the work, lease 
the land, and collect rents are proper matters of 
credit. A prudent owner, acting for himself, 
might well incur likeexpenses. The evidence of 
the value of the rents is conflicting. Some of the 
estimates have all the appearance of being ex- 
travagantly high; but the evidence as a whole 
shows that defendant managed the property with 
full ordinary care. His management of the lands, 
it is safe to say, has been superior to that of the 
plaintiff before the sale, and there can be no pre- 
tense for a charge of fraud or negligence in the 
management of the property. He stands charged 
with the rents received, and in other respects the 
ruling of the court was in accordance with the 
principles before stated. 


4. One of the debts due from Turner to Johnson 
is described in the mortgage dated 16th Septem- 
ber, 1876, as a judgment in favor of the Farmers’ 
National Bank against Turner and Johnson, ‘‘and 
Johnson had agreed to pay it, and take a transfer 
of the judgment.’’ This judgment bore 10 per 
cent. per annum interest. Johnson was the surety 
of Turner. The referee allowed 6 per cent. inter- 
est on $2,966.65, the amount paid by Johnson on 
the 20th December, 1876. The court modified 
the allowance so as to bear 10 per cent. interest. 
By the statute laws of Kentucky, a surety who 
pays a judgment against the principal and himself 
has the right to an assignment thereof from the 
plaintiff or his attorney, and may sue out execu- 
tion thereon. That Johnson would be entitled to 
10 percent. is not denied, if the judgment was 
properly assigned. It was not assigned until 
December, 1882, or January, 1883. This statute 
(Stanton’s Rev. St. ch. 97. p. 396) was construed 
by the court of appeals of Kentucky in Veach v. 
Wickersham, 11 Bush, 261, and in Joyce v. Joyce, 
1 Bush, 474, and we do not understand the ruling 
to be that the assignment must be made at the 
time the debt is paid by the surety. Without 
such assignment or an express contract, the surety 
would stand on his implied contract for reim- 
bursement; but we are of the opinion the assign- 
ment may be procured at any time before that 
implied contract ceases to be a subsisting demand. 
No claim is made that it was not a subsisting debt 
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at the date of the assignment. Besides this, the 
mortgage provides for an assignment, doubtless 
with the view of giving Johnson all the benefits 
of the judgment creditor in respect of the debt. 
The debt, it is true, was paid directly to the bank, 
and the assignment was made in the name of the 
bank by Mr. Reid, who signed the firm name of 
Apperson & Reid, the attorneys who procured the 
judgment. Apperson died before the date of the 
assignment, but Mr. Reid had the power to make 
the assignment, notwithstanding the death of his 
partner. The fact that Johnson paid the debt 
directly to the bank, and not to the attorneys, is 
immaterial. He paid the debt. The law gave 
him the right to an assignment from the bank or 
its attorney, and it is wholly immaterial by which 
it was made. It was after all the act of the bank, 
done in compliance with the plain command of 
statute law. There was therefore no error in al- 
lowing 10 per cent. interest on this demand. 

5. The defendant stands charged with the price 
at which he sold two 40-acre tracts in 1880 and 
1881. The evidence is satisfactory to the effect 
that the price at which they were sold was the 
then full value. It has been held, where the 
mortgagee disposes of the premises, and the cir- 
cumstances do not call for the exercise of any 
rigor, the measure of the damage will be the value 
of the land at the date of the sale. Wilson v. 
Drumrite, 24 Mo. 304. This was all the plaintiff 
claimed in his amended petition, but by the second 
amended petition he asked for the value of the 
land at the date of the trial. Our attention is 


called to the fact that this portion of the second” 


amended petition was stricken out, and that an 
exception to the ruling is not preserved by a bill 
of exceptions. The demand for increased dama- 


* ges is therefore not properly before us. 


6. We may here say the defendant, in his briefs, 
complains that he was not allowed 10 per cent. 
interest on the $11,000, and that the court reduced 
the principal of the Little debt from $5,908.70, 
as stated by the referee, to $5,519; but, as the 
defendant’s motion for a new trial makes no com- 
plaint of these rulings, they are not considered 
here. . 

7. Another question is what rate of interest 
should be allowed defendant on the amount he 
bid at the trustee’s sale? The debt secured by the 
deed of trust bore eight and two-thirds per cent. 
before and 10 per cent. after maturity. The sale 
was made before the maturity of the principal 
debt. One who purchases or holds under a pur- 
chaser at an invalid sale under a mortgage given 
to secure school moneys will be subrogated to the 
rights of the mortgagee, the purchase money 
having been paid to the credit of the school fund. 
Hanaker v. Shough, 55 Mo. 472; Wilcoxon v. 
Osborn, 77 Mo. 632. So, where one purchase at a 
void administrator’s sale, and the money is ap- 
plied in discharge ofa mortgage onthe same land, 
he will be substituted to the rights of the mort- 
gagee. Valle v. Fleming, 29 Mo. 152. Johnson, 
by his purchase, acquired the legal title, but sub- 





ject to the right of plaintiff to redeem, and there 
can be no doubt that for all purposes of redemp- 
tion he stands in the shoes of the life association 
to the extent of the amount bid, namely $11,000. 
His right to hold the property until the payment 
of the amount bid, and his liability to account for 
rents, carry the right to have the full benefit of 
the deed of trust, including interest on the debt 
at the rate therein specified., Harper v. Ely, 70 
Ill. 581. Defendant is in no sense a volunteer. 
He purchased to protect himself, as second mort- 
gagee, and at the request of the plaintiff. He is 
entitled to the full benefit of the deed of trust, 
and that gives him at least eight and two-thirds 
per cent. Defendant contends for 10 per cent.; 
but, for the reasons before stated, this complaint 
is not presented by the record. 

8. Numerous other objections are made to tlie 
report of the referee by the plaintiff, and especially 
as to the amount allowed for services rendered 
defendant as an attorney, and as to the amount 
with which the defendant is charged as revenues 
earned by the stallion Magic, the joint property 
of these litigants. The referee heard the mass of 
evidence, and stated the accounts with great care, 
and we are satisfied with his conclusions. As to 
the other matters of complaint, so far as we can 
see from the imperfect abstracts on this branch of 
the case, the referee’s report, as modified and 
confirmed by the court, is without error, both as 
to the finding of the facts and the statement of 
the accounts. 

9. Finally, as to costs. These were, by the final 
decree, ordered to be taxed to plaintiff, except as 
otherwlse adjudged during the progress of the 
cause. Thestatute provides: ‘‘In all civil actions 
or proceedings of any kind, the party prevailing 
shall recover his costs against the other party ex- 
cept in those cases in which a different provision 
is made by law.’ Other sections provide that 
costs shall be given at the discretion of the court: 
First, where the defendant shall plead several 
matters, and a verdict shall be for plaintiff on any 
issue; second, where there are several counts in 
the petition, and the verdict on any one shall be 
for the defendant. These statutes are the same 
now as in the Rev. St. of 1845, save the present 
statute speaks of a ‘‘petition’’ and the former of a 
declaration. Rev. St. 1845, p. 242, §§ 6,8,9; Rev. 
St. 1879, §§ 990, 992, 993. These provisions in the 
Code of 1845 have references to actions at law 
alone, for the eighteenth section provides: ‘Upon 
the complainant dismissing his bill in equity. or 
defendant dismissing the same for want of prose- 
cution, the defendant shall recover against the 
complainant his costs; and in all other cases in 
equity it shall be in the discretion of the court to 
award costs or not, except in those cases in which 
a different provision is made by law.’’ Under 
this statute it was the uniform ruling of this court, 
in equity suits, not to interfere in the taxation of 
costs by the trial court unless there had been an 
abuse of the discretion. Shields v. Bogiolo, 7 Mo. 
134; Walton v. Walton, 19 Mo. 668; Wilson v. 
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Drumrite, 24 Mo. 304. In the revision of 1855 
this section is modified by substituting ‘‘plaint- 
iffs’’ for ‘‘complainant,”’ and “plaintiff dismisses 
his suit” for ‘‘complainant dismisses his bill in 
equity.’’ The section still remains as thus modi- 
fied. Rev. St. 1870, § 1002. The chief purpose of 
the change in the phraseology of these sections 
was to conform them to the nomenclature of the 
new Code, in which the party complaining is 
called plaintiff, and the first pleading a petition, 
both in actions at law and in equity. As a gen- 
eral rule, where the plaintiff is the prevailing 
party in a suit in equity, he should recover costs. 
It was so held in Hawkins v. Nowland, 53 Mo. 
328, but without any consideration of the history 
of these statutes. Where, however, substantial 
issues are found for one party, and like issues 
found for the other, the taxation of costs will 
rest in the discretion of the court, and will not be 
disturbed unless there has been a clear abuse of 
that discretion. This discretion is vested in the 
court when the verdict is for one party on one 
count or defense, and for the other party on an- 
other count or defense, and there is no reason 
why the principle should not be applied in equity 
suits, though there be but one count, there being 
distinct issues. Some support is given to this 
conclusion by what was said in Du Pont v. 
McLaran, 61 Mo. 511. In this case there were 
many distinct issues that as to the right to redeem 
being found for the plaintiff, and those as to the 
amount of money to be paid, for the defendant. 
We muy therefore settle the question upon equit- 
able principles. The general rule is that the 
plaintiff’ and not the defendant, musts pay the 
costs in a suitto redeem from a mortgagee pos- 
sessson, and this though he succeeds. There are 
exceptions to the rule, however,as where the mort- 
gagee sets up an unwarranted or unconscientious 
defense, and thereby makes costs and delay. Slee 
v. Manhattan Co., 1 Paige, 81; Brockway v. 
Wells, Jd. 618; 2 Jones, Mortg. § 1111. In the 
case last cited itissaid: ‘The defendant, Brock- 
way, does not appear to have acted fraudulently 
or in bad faith in selling the contract. He only 
mistook his legal and equitable rights, and that 
forms no ground for charging a mortgagee with 
costs on a bill to redeem.”’ In the case of Harper 
v. Ely, 70 Ill. 582, a sale under a trust deed was 
held void on that ground that Haddock virtually 
purchased at his own sale, and for this reason the 
sale was deemed fraudulent. Ely purchased-from 
him with notice. The bill was une to redeem, 
and it was held that the costs were properly ad- 
judged against the complainant. In Phillips v. 
Hulsizer, 20 N. J. Eq. 308, the question was 
whether, under the circumstances, the transaction 
was a mortgage or a contract to reconvey. The 
defendant refused to accept the money when ten- 
dered, and resisted the suit on the ground that 
the transaction was not a mortgage, and failed in 
his defense; yet he was allowed costs of the suit. 
The plaintiff made default in payment of the debt 
secured by the deed of trust, and has been in de- 





fault for years as to the mortgage debts. He has 
shown no haste in paying these debts, and made 
no tender to defendant. Defendant purchased 
and went into possession at the urgent solicitation 
of plaintiff. He has been mistaken, but honestly 
mistaken, as to the character and legal effect of 
that purchase, and the repeated charges of fraud 
on his part are without any support in the reliable 
evidence in the case. The decree is practically a 
foreclosure in favor of defendant for over $18,000. 
Heavy as the costs must be, they are properly 
taxed to plaintiff. Certainly no abuse of the dis- 
cretion of the trial court is shown. 

The judgment is in all respects affirmed, ex- 
cept as hereafter stated. Each party will, of 
course, pay the costs of his appeal to and this 
court. In view of these appeals the plaintiff will 
have six months from this date in which to make 
the deposit of money specified in the original de- 
cree. And to this extent the decree is modified. 


Nore.—Costs.—In aetions at law it is the general 
rule that the losing parties, or the parties against 
whom the judgment is rendered, are to pay the costs, 
and no apportionment of the costs is made between 
them. Each is liable for all, whatever may be their 
respective interests in the subject-matter of the suit. 
In equity it is different. There the court has a discre- 
tion as to costs, and may impose them all upon one 
party, or may divide them in such manner as it sees 
fit... Attirst, by the common law, no costs were or- 
dered to either party eo nominee. If the plaintiff failed 
to recover, he was amerced pro falso. If he recovered 
judgment, the defendant was in misericordia for his 
unbjust detention of the plaintiff’s debt, and was not, 
therefore, punishable with the ex pensa litis under 
thattitle. The statute of Gloucester (6 Edw. ch. 1) gave 
costs in the case where the plaintiff recovered damages. 
This was the origin of the costs de incumento. 
Although the regular taxed costs are far below the 
real expenses incurred by the litigant, they are all the 
law allows as expensa litis.? 

The payment of costs in equity is in most cases 
made to depend upon the rules, and when the rules 
do not apply, upon the court’s order in directing the 
taxation of the costs, need not be made a part of the 
decree or judgment.3 

A judgment for costs generally includes all the costs 
belonging to the suit, whether prior or subsequent to 
the rendition of judgment; if new gosts accrue, the 
judgment opens to receive them.‘ 

Where the plaintiffs filed a bill praying that a deed, 
which was void on its face, should be surrendered, 
and also for an injunction against waste, and for the 
appointment of a receiver and an account for the rents 
and profits, a decree dismissing the bill with costs, was. 
erroneous. The auxilliary relief demanded was within 
the equity jurisdiction, although the surrender of the 
deed was not; and if these objects had been accom- 
plished before the bill could be dismissed, but no costs. 
ought to have been allowed.5 

But although the court has a wide discretion as to 
costs, yet that judicial discretion is always exercised 
upon fixed principles.é - 


1 Kittridge v. Race, 92 U. 8. 116. 

2 Day v. Woodworth, 183 How. 363. 

8 Story v. Livingston, 18 Pet, 359. 

4 Peyton v. Burke, 3 Cranch, 92. 

5 Peirsoll v. Elliott, 9 Pet. 95. 

6 Fane v. Fane, 18 Ch. D. 228; Cooper v. Whittingham 
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When an action te set aside a deed is dismissed, un- 
proved allegations of fraud will induce the court to 
give a defendant his costs,’ as between party and 
party,’ but relief will not always be denied because 
imputed fraud has not been proven.? When an action 
by a stranger is dismissed with costs, a trustee, who is 
a defendant, will not, as is usual between trustee and 
cestui que trust, be ordered his costs as between solic- 
itor and client, but only as between party and party.!0 

The general rule is that a trustee shall have his costs 
of suit awarded him at the hearing, either out of the 
trust fund or estate, to be paid by the cestui que 
trust, But where the conduct of the trustee has ren- 
dered necessary a suit by the cestui que trust to get 
possession of the income which the former should 
have paid him, the trustee is chargeable with the costs 
of his unsuccessful appeal from the decision against 
him.!2 

And the court never gives costs to a defaulting 
trustee while he continues in default. And the costs 
will be cast upon a trustee if, in his answer, he sets up 
atitle of his own and makes an ill defense,!* or if he sets 
up any trust different from what it actually is.5 The 
court watches with jealous care transactions between 
parent and child, occurring shortly after the child has 
attained twenty-one years, more especially when the 
transactions had their inception during minority, and 
trustees acting bona fide in refusing to convey under 
such suspicious circumstances, will be entitled to their 
eosts,!6 and he will be deprived of his costs,!7 or will 
be required to pay costs if he refuses to account,!8 or if 
he wilfully misstates the account,!9 or if by any chic- 
anery in his answer he keeps the cestui que trust from 
a true knowledge of the accounts, or even if he has 
kept them in a very confused manner.?! 

When a voluntary settlement is set aside for fraud 
and untlue influence, the donees in general will have to 
pay the costs only if they support the deed,” and, of 
course, if they have refused reasonable terms.% The 


15 Ch. D. 501; Wilmot v. Barber, 17 Ch. D. 772; Dicks v. 
Yates, 18 Ch. D. 76; The Swansea v. The Conelor, 4 P. D. 
115. 

7 Wakefield v. Gibbon, 1 Giff. 401; Clinch v. Financial 
Corp., L. R. 5 Eq. 450. 

8 Turner v. Collins, L. R. 12 Eq. 440. 

9 Erpy v. Lake, 10 Hare, 260; Baker v. Bradley, 7 DeG., 
M. & G. 621. 

10 Ralston v. Telfair, 2 Dev. & Bat. 414; Mohun v. 
Mohun, 1 Sew. 201; Saunders v. Saunders, 3 Jur. (N. 8.) 
727. 

ll McKim v. Hawly, 4 Md. Ch. 234; Day v. Day, 2 Green. 
Ch. 549; Scott’s Estate, 9 W. & 8.98; Bendall v. Bendall, 
24 Ala. 295. 

12 McCarter’s Estate, 94 N. Y. 558. 

18 Bicks v. Micklethwait, 33 Beav. 409; Watson v. Rowe, 
18 L. R. Eq. 680; Lewis v. Trask, 21 Ch. D. 862; Re Bas- 
ham, 23 Ch. D. 195; McEvans v. Crombie, 25 Ch. D. 175. 

14 Waterman v. Cochran, 2 Vt. 699; Loyd v. Spillett, 3 
P. W. 344; Bagley v. Powell, Pr. Ch. 92; Willis v. Hiscock, 
4 M. & Cr. 197; Atty. Gen. v. Draper’s Co., 4 Beav. 67; 
Atty. Gen. v. Christ’s Hospital, 4 Beav. 73. 

15 Ball v. Montgomery, 2 Ves. Jr. 191-199. 

16 King v. King, 1 DeG. & J. 663. 

17 Chamberlain v. Erty, 55 Vt. 378; Gresham v. Price, 
35 Beav. 47. 

18 Sheppard v. Smith, 2 B. P. 8. 372; Flanagan v. Nolan, 
1 Wall. 186. 

19 Avery v. Osborn, Barn. 349; Reech v. Rennegal, 1 
Ves. 123, 

2 Burnham v. Dalling, 7 Green (N. J.), 810. 

21 Norbrey v. Calbeak, 2 Wall. 461. 

2 Bainbridge v. Brown, 18 Ch. D. 603; Mountford v. 
Keene, 19 W. R. 708; Cooke v. Lamotte, 15 Beav. 249. 

23 Coutts v. Ackworth, L. R. 1 Eq. 358. 





court has jurisdiction in cases of fraud, and where a 
person against whom no relief could otherwise be 
asked, is made a party to a suit on the ground of fraud, 
it is because the court has jurisdiction to indemnify 
the person injured at the expense of all persons, and it 
ean make any party to the fraud pay the costs of 
the proceedings which have been rendered necessary 
by the fraud in which he has taken part.% 

When a voluntary deed was set aside on the ground 
of mutual mistake, the costs of an infant donee were 
ordered paid by the plaintiff.25 Costs in equity have 
no bearing upon the merits, and are no part of the re- 
lief sought.% A judgment for costs is not a contract 
within the United States constitution,” and costs do 
not become a debt until judgment, unless the party 
agrees to pay them.” It has also been held that costs 


| must be awarded, not upon the merits as they appear 


at the first instance, but upon the true merits as they 
appear at the final hearing and disposition of the 
cause. Neither court, jury, or referees can give 
costs when the statute expressly declares the costs 
shall not be recovered. While in equity the court 
can tax the costs to either or both parties, as it may 
deem best, yet the prevailing party is generally entitled 
to costs.3! 

It has also been held that where parties settle a suit, 
and make no agreement concerning the costs, each 
pays his own,*2 and the same rule has been allowed to 
prevail when both parties are successful,®> and like- 
wise where the suit is an amicable one. Courts, how- 
ever, (of equity) are loth to depart from the rule that 
costs should go to the prevailing party.°5 

It has also been held that a judgment for costs can- 
not be rendered in favor of any one but a party to the 
suit. One cannot be rendered on motion in favor of 
the officers of the court. And where an action is dis- 
missed for want of jurisdiction in the court in which 
it was commenced, the defendant is entitled to a judg- 
ment for costs.7 When an act on which a suit pend- 
ing is founded, is summarily repealed, the suit is ex- 
tinguished vi majori, and neither plaintiff nor defend- 


24 Clark v. Girdwood, 7 Ch. D. 23. See Baker v. Loader, 
L. R. 16 Eq. 49; May on Fraudulent Ev. 560. 

25 Short v. Ridge, W. N. (1876) 47. 

26 Gray v. Dougherty, 25 Cal. 266. 

27 Spott v. Reid, 3 Ia. 489. 

23 Warfield v. Watkins, 30 Barb. 395. 

29 Turley v. County of Logan, 17 II. 151. 

3% Guier v. Mafadon, 1 Ashm. (Pa.)1; Bills v. Harris, 2 
Va. Cas. 26. 

31 Sanders v. Frost, 5 Pick. 259; Clark v. Reed, 14 Pick, 
446; Tomlinson v. Wood, 2 Conn. 396; Eastburn v. Kirk. 
2 Johns. 317; Frisby v. Balance, 9 Ill. 287; Lee v. Prindle, 
12 Gill. & J. 288; Hunt v. Lewis, 4 Stew. (Ala.) 188; Matter 
of Hermup, 3 Paige, 355; Brooks v. Byam, 2 Story, 553; 
Perkins v. McGavock, 3 Hayn. (Tenn.) 255; Walpoole v. 
Griffith, Wright (Ohio), 95; Campton v. Griffith, Wright 
(Ohio), 321; Shields v. Bogholo, 7 Mo. 134; Woodson v. 
Palmer, 1 Bailey (S.C.), 95; Temple v. Lawson, 19 Ark. 
148; White v. Walker, 5 Fla. 478; Burton v. Fort, 18 Ark. 
202; Stone v. Locke, 48 Me. 425; Decker v. Carky,2N. J. 
Eq. (2 Green) 446. 

82 Johnston v. Brennan, 5 Johns. 268; Watson v. De- 
peyster, 1 Cai. (N. Y.) 66; Bruce v. Gale, 13 N. J. L. Eq., 
211; Den v. Pielock, 12 N. J. L. 368. 

33 Fairchild v. Hunt, 16 N. J. L. 567. 

% Connelly v. McConnell, 11 Vt. 290. 

% Hunter v. Marlboro, 2 Wood & M. 168. See Lewis v. 
Yale, 4 Fla. 441; Clement v. Wheeler, 25 N. H. 361. 

% Patterson v. Offices, 11 Ala. 740; Winship v. Conner, 
43 N. H. 167. 

37 Cumberland v. Hoffman, 39 Barb. 16; Brown v. Allen, 
64 Me. 436; Osgood v. Thurston, 23 Pick. 110° Him 
Hanover, 8 Metc. 343. 
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ant can be considered the prevailing party. Therefore 
neither of them is in a position, legally, to claim or re- 
ceive them.38 This is the rule that is applied where a 
law, upon which the action is founded, is declared un- 
constitutional.® 

And where the subject of dispute has ceased to exist, 
each party was ordered to pay his own costs.” Also 
in cross-actions, where each party is defeated in re- 
spect to his own cause of action, each party should pay 
all the costs which accrued in the prosecution of or 
defense against his cause of action.‘! 

In Mowry v. First Nat. Bank, it was said that when 
each party in an equitable action claims too much, the 
court, in its discretion, may refuse to award costs to 
either.42 In this case it was held that when, on fore- 
closure of a mortgage, the mortgagor is forced to an 
action to establish his right to redeem, which the mort- 
gagee denies, he is entitled to his costs in case of vic- 
tory. It has been held that judgment for costs are 
never rendered against the United States.® 

The rights of parties to costs is governed, when at 
all controlled by statute, by the statute in force at the 
time the verdict is rendered, and not by the one in 
force at the time the suit was commenced.# These are 
but a few of the decisions upon the general principles 
of the rendering of judgment for costs. It is a matter 
which is generally, perhaps always in cases at law 
regulated either by statute or rules of court. The in- 
quirers will find the leading articles, cited in the note, 
of much interest on the general subject. 

There are a nnmber of other interesting questions in 
the case, each one of which is worthy of extended com- 
ments. Perhaps that selected herein for annotation 
(costs) yields to the others in importance. The degree 
of care required of a mortgagee in possession, whether 
such a contract as the one described in the principal 
case, is within the statute of frauds, and, indeed, all 
the questions presented are important. But the court 
has dealt with them somewhat in extenso, and in every 
instance has laid down the law as it is, and as it ought 
tobe. The perspicuity of the decision is commenda- 
ble, which, together with the many important and in- 
teresting questions decided, make the case an im- 
portant aud leading one. R. 


8 Inhabitants v. Gurney, 37 Me. 14. 

381t is a settled principle that where a law is found to 
be unconstitutional, that the court will leave the par- 
tles just where they are; it will neither give any party 
his costs, compel him to pay costs, or allow him to re- 
cover costs already paid. 

# State v. Porter, 58 Ia. 19. 

41 Finneran v. Coursey (Kan.), 2 Pac. 534. 

42 Sup. Ct. Wis. 1886; 29 N. W. Rep. 565. 

#U. 8. v. Barker,2 Wheat. 395; U. 8. v. Hare, 3 Cranch, 
73; The Antelope, 12 Wheat. 546; U. 8. v. Ringgold, 8 Pet. 
160; U. 8. v. Boyd, 5 How. 29; Beachy v. Lampkins, 1 
Idaho Ter. 48. 

#4 Ellis v. Whittier, 27 Me. 548; Jackett v. Judd, 18 How. 
Pa. 385; Jones v. Underwood, 18 How. Pr. 582; Scudder v. 
Gori, 18 Abb. Pr. 2C7. 

# Rationals of the Law of Costs, 16 Cent. L. J. 306; 
Costs in Will Contests. 18 Cent. L. J. 88; Costs in Fore- 
closure Cases, 17 Alb. L. J. 429; Requiring Security from 
Non-resident, 25 Alb. L. J.9; Costs in Divorce, 72 Law 
Times, 452; Taxation of Costs, 49 Law Times, 206. 

4 As to Paul agreement to redeem, see Salsbury v. 
Black, 13 Atl. Rep. 67 (Pa., 1888); Craft v. Smith, 11 Atl. 
Rep. 370. 
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1. ABATEMENT — Revival — Judgment. In a suit 
against three partners judgment was taken against all, 
but one party did not appear, nor was he served, and 
he died two days after suit was brought: Held, that the 
judgment should be modified by dropping the deceased 





defendant.— Alpers v. Schammel, 8. C. Cal., April 21, 1888; 
17 Pac. Rep. 708. 
2. AccoUN’ STATED—Mistakes — Pleading. When 


an account against a party has been presented to, and 
examined by him, and no objections are made thereto 
for several months, it becomes an account stated. To 
take advantage of a mistake in an account stated, it 
must be put in issue in the pleadings.—Hendy v. Marsh, 
8. C. Cal., April 20, 1888; 17 Pac. Rep. 702. 


8. ACTION — Consolidation. Defendants, having 
been found guilty by a jury of an unlawful entry on 
certain land, from which they appeal, cannot, while the 
case is pending in the circuit court, consolidate such 
suit with an equity suit to quiet their title to the land, 
even though a deed to one of them, embracing the land 
in controversy, is produced.—Zstes v. McIntosh, Ky. Ct. 
App., March 27, 1888; 78. W. Rep. 912. 

4. ADVERSE POSSESSION—Natural Boundaries—Color 

Ce oe Cattle. Natural boundaries may 
such as to serve as part of an inclosure, by which 

a party subjects land to his dominion, and acquires pos- 
session ofit. An entry in good faith by the holder of a 








certificate of purchase of swamp lands, and use of the 
land for grazing purposes, constitute constructive pos- 
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session thereof, even thongh it is not inclosed.—Good- 
win v. McCabe, 8. C. Cal., April 21, 1888; 17 Pac. Rep. 705. 

5. APPEAL — Amendment — Complaint. Where a 
court gives leave to plaintiff to file a supplementary 
complaint upon paying $10 cost to the defendant, the 
latter may appeal from the order, although he accepts 
the money. An order of this character is reviewable by 
the appellate court.—Farmers’, etc. Co. v. Bankers’, etc. Co., 
N. Y. Ct. App., April 24, 1888; 16 N. E. Rep. 539. 

6. APPEAL—Bill of Exceptions—Filing. In Texas, 
a bill of exceptions, filed after the term of court with- 
out an order to that effect, cannot be considered on ap- 
peal.— George v. State, Tex. Ct. App., Feb. 15, 1888; 8S. W. 
Rep. 25. 

7. APPEAL—Bill of Exceptions—Signing. A bill of 
exceptions, which is not sealed by the judge, will not 
be considered on appeal.—Gates v. People, 8. C. Colo., 
April 27, 1888; 17 Pac. Rep. 783. 

8 APPEAL—Bill of Exceptions — Waiver. Objec- 
tions to matters of form in a bill of exceptions, by which 
it is sought to quash it, must be made in a reasonable 
time after it is filed in the appellate court.— Yates v. 
Kinney, 8. C. Neb., March 20, 1888; 37 N. W. Rep. 590. 

9. APPEAL—Errors—Motion for New Trial. Errors 
occuring in a trial must be brought to the attention of 
the court, in a motion for a new trial, before they can 
be considered on appeal.—Fairjield v. Dawson, 8. C. Kan., 
April 7, 1888; 17 Pac. Rep. 804. 

10. APPEAL—Error—Reversal. To reverse a judg- 
ment the appellate court must show that error has been 
committed, and also that it operated to his prejudice.— 
Weis v. Quinan, 8. C. Tex., March 13, 1888; 7 8S. W. Rep. 
804. 

11. APPEAL—Error — Substantial Injury. A judg- 
ment will not be reversed, when the record contains no 
statement of facts, unless it clearly appears that the 
court has erred, and that such error has substantially 
injured the appellant.—Stonebraker v. Friar, 8. C. Tex., 
March 9, 1888; 7S. W. Rep. 799. 

12. APPEAL—Exception.——An exception to the rendi- 
tion of a judgment upon a special verdict, does not 
reach back to any question arising during the trial to 
which no exceptions was reserved.—Farrant v. Bates, 8. 
.C. Vt., Dec. 20, 1887; 11 Atl. Rep. 693. 


13. APPEAL— Harmless Error — Evidence. When 
incompetent evidence of a fact is admitted, such fact 
being fully proved by other competent evidence, the 
error is harmless.— White v. Spreckels, 8. C. Cal., April 26, 
1888; 17 Pac. Rep. 715. 

14. APPEAL—New Trial—Misconduct of Counsel. A 
verdict willnot be set aside because of objectionable 
language used by counsel in addressing the jury, when 
the court at the time corrects the counsel, and the 
counsel requests the jury not to consider the language, 
and the opposing counsel can have the jury further 
cautioned by the court.—Jackson v. Harby, 8. C. Tex., 
March 20, 1888; 8S. W. Rep. 71. 

15. APPEAL—New Trial—Misconduct of Counsel. 
Plaintiff’s counsel said to the jury, “You ought to deal 
severely with these bluated corporations that can run 
their road right through a man’s house or yard,” and 
the jury found a verdict for the amount sued for ($20,000), 
for damages for personal injuries: Held, that a new trial 
should have been granted. —Galveston, etc. R. Co. v. 
Cooper, 8. C. Tex., Feb. 21, 1888; 8S. W. Rep. 68. 


16. APPEAL—Notice. A judgment against several 
on appeal by one was reversed as to him. Subsequently. 
an execution issued thereon was, on motion of that de- 
fendant and another, quashed, when plaintiff appealed 
therefrom: Held, that, under California law, all the de- 
fendants must be served with notice of appeal.— Milliken 
v. Houghton, 8, C. Cal., April 20, 1888; 17 Pac. Rep. 641. 


17. APPEAL—Notice—Parties. A defendant moved 
to have certain parties substituted as defendants in his 
stead, and made them parties to his motion. The mo- 
tion was denied and judgment was rendered against 
defendant. He appealed: Held, that such persons were 









































adverse parties, under California law, requiring notice 
of appeal to be served on the adverse party.— Toy v. San 
Francisco, etc. R. Co., 8. C. Cal., April 20, 1888; 17 Pac. Rep. 
700. 

18. APPEAL—Record—Unnecessary Entries. When 
no objection is made to the summons or to the return 
thereon, it should be omitted from the transcript, and 
so with journal entries not involved in the case, and the 
costs of such matters, if the proper motion is made, will 
be taxed to the party in fault.— Winkler v. Roeder, 8. C. 
Neb., March 28, 1888; 37 N. W. Rep. 607. 

19. APPEAL — Review — Evidence. The appellate 
court will not review the action of the trial court in re- 
fusing to order a nonsuit, unless the bill of exceptions 
affirmatively shows that it contains all the evidence.— 
Woods v. Courtney, 8. C. Oreg., March 6, 1838; 17 Pac. Rep. 
745. . 

20.. APPEAL—Review—Evidence. When no excep- 
tions were taken to the evidence or instructions, the 
judgment will not be set aside, if there was any evi- 
dence to sustain the verdict and judgment.—Clarkson v. 
Hibler, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 784. 

21. APPEAL—Review— Weight of Evidence. Where 
the jury on more than one trial return the same verdict, 
which is approved by the trial judge, the case will not 
be reversed, unless there is palpable error in the in- 
structions, though on the evidence the appellate court 
would have reached an opposite conclusion.—Louisville, 
etc. R. Co. v. Connelly, Ky. Ct. App., March 31, 1888; 7 8. 
W. Rep. 914. 

22, APPEAL—Service of Noticé—Dismissal. Where 
plaintiff serves a notice of appeal on the attorney of 
record for all the defendants, who accepts it for all of 
them, a motion by such attorney to dismiss the appeal 
because the notice is void as to a defendant, who was 
then dead, but the plaintiff was ignorant thereof, will 
be denied without prejudice.— Moyle v. Landers, 8. C. Cal., 
April 21, 1888; 17 Pac. Rep. 698. 

23. APPEAL—Time—Jurisdiction. An appeal taken 
62 days after the entry of the decree comes too late, and 
it is immaterial whether a motion to dismiss has lapsed 
or not, since the matter is jurisdictional.—Jn re Fisher's 
Estate, 8. C. Cal., April 19, 1888; 17 Pac. Rep. 640. 

24. ASSAULT AND BATTERY—Excessive Cruelty. 
When there is no evidence that the injuries received by 
the plaintiff in a voluntary fight were the result of ex- 
cessive cruelty on the part of the defendants, the ques- 
tion of excessive cruelty should not be submitted to the 
jury.—Smith v. Simon, 8. C. Mich., April 20, 1888; 37 N. W. 
Rep. 548. 

25. ASSIGNMENT—Mortgage—Deposition of Mortgagor. 
In an action by creditors to have a mortgage exe- 
cuted by the debtor declared an assignment for the 
benefit of all his creditors, his deposition may be read 
to show that the mortgage was given in contemplation 
of insolvency and with the design of preferring the 
mortgagee to the exclusion of other creditors.—First N. 
Bank v. Roberts, Ky. Ct. App., March 17, 1888; 78. W. Rep. 
890. 

26. ASSIGNMENT—Partnership—Estoppel. The as- 
signee of an insolvent partner who permits the assignor 
to be regarded as a debtor to the firm in an action 
brought by him, the assignee, against the other part- 
ners for a settlement of the affairs of the partnership, 
and is estopped by a decree which treats the assignor 
as a simple contract debtor to the partnership, although 
the assignor held a mortgage on property given for 
money of the firm used by him for his own private pur- 
poses.— Hodges v. Bullock, 8. C. R. 1., July 30, 1887; 10 Atl. 
Rep. 643. 

27. ASSIGNMENT—Undue Influence—Mental Incapacity. 
Circumstances stated under which it was held that 
a woman making an assignment was deficient in mental 
capacity to contract and acted under undue influence. 
—King v. Cummins, 8. C. Vt., Dec, 19, 1887; 11 Atl. Rep. 727. 

28. ASSUMPSIT—Board of Laborers—Promise to Pay. 
A sublet his contract to B, paying himselfthe men 
employed by B, and deducting their board for the 
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benefit of the boarding house keeper: Held, that the 
latter might sue A for the money so deducted.— Sterling 
v. Ryan, 8. C. Wis., April 17, 1888; 37 N. W: Rep. 572. 

29. ASSUMPSIT—Contract. Where, by an attempted 
contract of hiring, the parties did not really agree on 
account of misunderstanding, the party doing the work 
desired may recover the value of his services in 
assumpsit.— Tucker v. Preston, 8. C. Vt., Dec. 20, 1888; 11 
Atl. Rep. 726. 

30. ASSUMPSIT — Work and Labor. One who has 
assumed a contract between plaintiff and another, and 
has afterwards rescinded it while plaintiff was ready to 
perform, cannot, in an action by plaintiff for work and 
labor, plead that the contract proved was not binding 
on him.— Duggan v. McCarthy, 8. C. R. I., Dec. 15, 1887; 13 
Atl. Rep. 400; 5 N. Eng. Rep. 887. 

81. ATTACHMENT—Dissolufion—Burden of Proof. 
On the hearing of a motion to dissolve an attachment, 
when the defendant has by affidavit denied the 
grounds therefor, the burden is on the plaintiff to prove 
such gtounds.—Becker v. Langford, S.C. Kan., March 10, 
1888; 17 Pac. Rep. 648. 

32. ATTACHMENT—Lien— Assignment. An attach- 
ment levied on defendant’s land after an assignment of 
all his estate for the benefit of his creditors creates no 
lien against the creditors.—Nethercutt v. Herron, Ky. Ct. 
App., April 5, 1888; 8S. W. Rep. 13. 


33. ATTACHMENT—Undertaking after Judgment. 
Kansas laws give no authority for the acceptance of an 
undertaking to procure the discharge of an attach- 
ment, given after the final judgment in the attachment 
action.— Woodward v. Witascheck, 8. C. Kan., March 10, 
1868; 17 Pac. Rep. 658. 

34. AUCTION—By- bidder—Fraud. It is a fraud in a 
trustee to employ a puffer or by-bidder at a trust sale 
by auction to enhance the price of the property.—Hart- 
well v. Gurney, 8. C. R. I., Jan. 21, 1888; 13 Atl. Rep. 113; 5 
N. Eng. Rep. 882. 

85. BaiL—Surrender — Statute. Construction of 
Vermont laws relative to bail in civil actions and the 
surrender of principal by such bail.— Worthen v. Pres- 
cott, 8. C. Vt., Dec. 19, 1887; 11 Atl. Rep. 690. 


36. BILLS AND NOTES—Indorsement—Parol Evidence. 
——Evidence is not admissible of a parol con- 
temporaneous agreement varying the effect of a blank 
indorsement of a negotiable note.—Knoblauch v. Cross- 
man, 8. C. Minn., April 30, 1888; 37 N. W. Rep. 586. 


37. Bonps — Consideration — Mistakes. When a 
bond for the faithful discharge of his duties by an offi- 
cer of a corporation includes his action during any 
succeeding term to which he may be elected, such pro- 
vision isno evidence of want of consideration in the 
bond. When such bond, as prepared by the corpora- 
tion, was taken by the principal and read to his sure- 
ties by him, such sureties cannot claim exemption 
from any provision therein which was not read to 
them.—Metropolitan L. Assn. v. Esche, 8. C. Cal., April 17, 
1888; 17 Pac. Rep. 675. 

38. BOUNDARIES—Description. The words “thence 
to a tree on the bank of a stream, thence up the 
stream,” etc., locates the line on the thread of the 
stream.—Kent v. Taylor,8.C. N. H., March 16, 1888; 13 
Atl. Rep. 419; 6 N. Eng. Rep. 191. 


39. BOUNDARIES — Rivers — Changes. The north 
bank of a stream was the boundary line between two 
parties. The contest was over what was once an 
island in high water, but now, by the shifting of the 
channel, had been transferred to the opposite shore: 
Held, that the ownership of the island depended upon 
the location of the main channel when the deeds were 
executed.— Degman v. Elliott, Ky. Ct. App., March 29, 
1888; 8S. W. Rep. 10. 

40. BROKERS — Real Estate — Commissions. A 
broker, authorized to sell real estate, called the atten- 
tion of a party to it and received an offer from him. 
After the broker’s authority had expired, such party 
bought it from the owner at a higher price: Held, that 






































the broker was not entitled to a commission.—Zeiner v. 
Antisell, 8S. C. Cal., April 17, 1888; 17 Pac. Rep. 642. 

41. CARRIERS—Damages—Presumption on Appeal.— 
Where live stock were injured in shipment, partly by 
the fault of the owners in overcrowding and partly by 
the negligence of the carrier, and the jury were prop- 
erly instructed and found for the plaintiff in a sum not 
greater than the damages claimed to have resulted 
from the acts of the carrier, the jury must be presumed 
to have considered only such facts as under the charge 
would fix the liability on the carrier.—Houston, etc. R. 
Co. v. Hester, 8. C. Tex., April 10, 1888; 7S. W. Rep. 776. 

42. CARRIERS—Negligence—Live Stock. In an ac- 
tion for injuries to live stock by a carrier by unreason- 
able deluy and improper operation of the train, evi- 
dence is admissible that they were shipped on a way 
train, which necessitated many stops, though the de- 
fendant did not contract not to do so, nor to transport 
at a certain speed, and also evidence of the rough 
handling of the train and that injury resulted from the 
jerking in stopping and starting so often.—Gul/, etc. R. 
Co. v. Ellison, 8. C. Tex., April 17, 1888; 7S. W. Rep. 785. 

43. CHAMPERTY—Adverse Possession— Conveyance.— 
Several joint tenants conveyed their interest in lund to 
A; A conveyed the entire tract to B. Subsequently, and 
while B was in possession, another joint tenant, who 
was not a party to the first deed, conveyed his interest 
to C: Held, that B’s possession was adverse to the joint 
tenant last conveying, and the deed to C was void, un- 
der Kentucky law.—Adkins v. Whalin, Ky. Ct. App., 
March 29, 1888; 7S. W. Rep. 912. 

44. CHAMPERTY—Deed—Disputed Property. When 
a plaintiff, pending an action for the recovery of real 
estate, both parties claiming the title and possession, 
conveys his interest in the disputed premises to a third 
party, such conveyance is not champertous, and bars 
his right of recovery.—Smith v. Price, Ky. Ct. App., April 
3, 1888; 7S. W. Rep. 918. 

45. CHATTEL MORTGAGE—Lien — Priority. A re- 
ceived a chattel mortgage from his debtor, who was in 
failing circumstances, which recited it was a first mort- 
gage, and which he recorded before a prior mortgage: 
Held, that A’s failure to ask whether there was a prior 
mortgage must have arisen from bad faith before the 
first mortgage can claim priority over A’s mortgage.— 
Millar v. Olney, 8. C. Mich., April 20, 1888; 37 N. W. Rep. 
558. 











46. CHATTEL MORTGAGE—Redemption—<Accounting.— 
In a bill to redeem property under a chattel mortgage 
for an accounting, and to recover moitgaged property 
taken possession of by the mortgagee under a pre- 
tended sale, it is not necessary that such sale shall be 
formally set aside before an accounting is had.—Franks 
v. Jones, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 663. 

47. COMMISSIONER OF COURT—Contempt—Prohibition. 
A commissioner of the Supreme Court of Utah 
has no power to arrest a person for contempt for pub- 
lishing newspaper articles concerning his court, and a 
writ of prohibition will lie to prevent such arrest.— 
People v. Carrington, 8. C. Utah, April 7, 1888; 17 Pac. Rep. 
735. 

48. CONFINEMENT—Alimony—Poor Debtor. A per- 

son confined in jail for non-compliance with an order 
of court to pay alimony is entitled to a hearing as to 
his property and effects, relative to a discharge, before 
the judge of a superior court, under California laws.— 
In re Wilson, 8. C. Cal., April 20, 1888; 17 Pac. Rep. 698. 
* 49. CONSTITUTIONAL Law—Appeal—Recognizance.— 
A recognizance may be required as a prerequisite to an 
appeal.—In re Liquors of McSoley, 8. C. R. 1., Aug. 2, 1887; 
10 Atl. Rep. 659. 

50. CONSTITUTIONAL Law—Judges—Judicial Districts. 
Construction of Mississippi statute relative to new 
judges and reorganizing judicial districts. The statute 
held to be constitutional.—Price v. Anderson, 8. C. Miss., 
April 23, 1888; 4 South. Rep. 96. 

51. CONSTITUTIONAL Law—Special Act—Railroads.— 
Construction of statute regulating railroad companies. 
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When such a special statute is unconstitutional.—In re 
Delaware Bay, etc. Co., N. J. Ct. Chan., Nov. 16, 1887; 11 
Atl. Rep. 261. 

52. CONTRACT—Breach—Tender. An action to re- 
cover damages for breach of a contract to convey real 
estate cannot be maintained when the plaintiff does 
not allege a tender of the contract price, if the payment 
was to be cash down.—Humpkey v. Norris, Ky. Ct. App., 
March 15, 1888; 7S. W. Rep. 888 

53. CONTRACT—Consideration. Where defendant 
agreed for a consideration of $500 a month to give 
plaintiff certain services and the use of certain trade- 
marks for a period of ten years, but did not give the 
exclusive use of the trade-mark for several years, and 
was paid only part of the sum stipulated: Held, that he 
was notentitled to the parts of the $500 per month 
which had been deducted from his payments on ac- 
count of bis failure to give the exclusive right to the 
use of the trade-marks.— Meriden, etc. Co. v. Rogers, 8. C. 
Err. Conn., Dec. 16, 1887; 13 Atl. Rep. 405;6 N. Eng. Rep. 
171. 

54. CONTRACT—Guaranty — Machinery. By con- 
tract it was stipulated that the mill, after the improved 
machinery was put in, should have a certain capacity 
and should produce a certain quality of flour: Held, 
that this guaranty was made upon the basis of the 
former water power, and a failure to produce the 
promised results was a good defense to an action for 
the deferred payment.—Gove v. Island, etc. Co., 8. C. 
Oreg., Feb. 29, 1888; 17 Pac. Rep. 740. 

55. CONTRACT—Rescinding — Election. Where a 
party has a right by the contract itself to elect to re- 
scind it, he must elect so to do within a reasonable time 
after the right accrues, and if he subsequently acts rel- 
ative thereto, as though the contract continued, the 
right is gone.—Paine v. Harrison, 8. C. Minn., April 30, 
1888 ; 37 N. W. Rep. 588. 

56. CONTRACT—Pleading.—Where a party sues upon 
a special contract for wages, he may recover either 
upon the special contract or the general count of in- 

btit t.—Daniel v. Daniel, 8. C. Miss., March 
19, 1888 ; ; 4 South. Rep. 95. 

57. CORPORATION—Agent. The appointment of an 
agent to make contracts for a corporation by all the 
stockholders, although irregularly made, is held to be 
valid, and the contract made by such agent is binding 
on the corporation.— Wood v. Wiley, etc. Co., 8. C. Err. 
Conn., March, 1888; 13 Atl. Rep. 137. 

58. CORPORATION — Assessment — Expiration. A 
corporation, as authorized by its charter, levied an 
assessment on its members: Held that, after the expi- 
ration of its charter, its officers, as trustees, might sue 
therefor on showing that there were no other assets to 
meet its debts.— Guadalupe, etc. Assn. v. West, 8. C. Tex., 
March 27, 1888; 78. W. Rep. 817. 

59. Costs—Collection—Injunction. Under Texas 
law, no injunction to restrain a district clerk from col- 
lecting appeal costs cun be sustained, as appellant is 
primarily liable, though successful in his appeal.— 
Moore v. Moore, 8. C. Tex., March 13, 1888; 8 8S. W. Rep. 
28. 

60. Costs—Election by Widow—Setting Aside. 
Where a widow was fraudulently induced to elect to 
take underthe will, which election in an action, de- 
fended by the heirs and executor, she procured to be 
set aside, the costs of such suit and attorney’s fees can- 
not be allowed out of the estate before it is divided be- 
tween herself and the heirs.—Sill v. Sill, 8. C. Kan., 
April 7, 1888; 17 Pac. Rep. 665. 

61. Costs—Territorial Courts—United States.—— When 
the United States is the prevailing party in a suit in a 
territorial court, costs should be taxed as allowed by 
act of congress.—U. S.v. Small, 8. C. Wash. Ter., Jan. 
31, 1888; 17 Pac. Rep. 739. 

62. COUNTIES — Judicial Arrangements. Constru- 
ing the various laws of 1887 together, Garfield county is 
attached for judicial purposes to Hodgeman county 
until organized, after which regular terms of the district 



































court shall be held therein.—Jn re Hall,8. C. Kan., March 
10, 1888; 17 Pac. Rep. 649. 

63. CRIMINAL LAW—Appeal—Time. When an ap- 
peal, in a criminal case, is dismissed and a new appeal 
is taken, the latter appeal is too late if taken after two 
years subsequent to the judgment.— State v. McFarland,. 
8. C. Kan,, March 10, 1888; 17 Pac. Rep. 654. 

64. CRIMINAL LAw—Appeal—Suspension. Pending 
an appeal in a case for a fine and costs and imprison- 
ment till paid, the entire judgment is suspended.—IJn 
re Simmons, 8. C. Kan., April 4, 1888; 17 Pac. Rep. 660. 

65. CRIMINAL Law — Assault. Defendant held an 
uncocked gun in his left hand so that he could have 
fired it at 8 while his brother cursed and threatened §,. 
but he made no effort to shoot, and he created in 8’s 
mind an apprehension of bodily harm: Held, that de- 
fendant was not guilty of an assault on 8, under Texas. 
law.—Flournoy v. State, Tex. Ct. App., March 14, 1888; 7 
8S. W. Rep. 865. 

66. CRIMINAL Law—Attempt to Commit Crime. 
Proof that a party had prepared a dynamite bomb to 
place on a railroad, and taking the bomb was proceed- 
ing to the placeof rendezvous with a confederate, 
whence they intended to go and place the bomb on the 
track, but were prevented by the presence of officers, 
clearly establishes an attempt to place the bomb on the 
track.—People r. Stites, S.C. Cal., April 20, 1888; 17 Pac. 
Rep. 693. 

67. CRIMINAL LAaW—Burglary—Description of Offense. 
Under Kentucky law, an indictment charging de- 
fendant with breaking.in the night time into the barber 
shop of W and stealing certain property, including a 
pistol of W, is supported by evidence that he broke into 
the shop of W and G, and stole certain articles not men- 
tioned in the indictment and a pistol of 8.—Johnson v. 
Com., Ky. Ct. App., April 26, 1888; 7.8. W. Rep. 927. 

68. CRIMINAL Law — Burglary — Larceny. An in- 
dictment charging defendant with stealing and carrying 
from a, warehouse goods of the value of 40 cents, with- 
out alleging a breaking into the warehouse, does not 
charge a felony, under Kentucky law.— Webb v. Com., 
Ky. Ct. App., March 22, 1888; 7S. W. Rep. 899. 

69. CRIMINAL Law — Burglary — Larceny. An in- 
dictment charging defendant with stealing two dollars 
from an office} without any allegation of breaking, does 























- not charge a felony.— Winston v. Com., Ky. Ct. App., 


March 22, 1888; 75. W. Rep. 900. 

70. CRIMINAL Law—Confessions—Corroboration. 
An extrajudicial confession of crime will not warrant a 
conviction, unless it is corroborated by other and inde- 
pendent evidence.— Roberts v. People, 8. C. Colo., April 3, 
1888; 17 Pac. Rep. 637. 

71. CRIMINAL Law—Elections—Indictment. On the 
trial of an election officer for violating his duties as 
suchs a charge is proper, that the officer must know the 
law at his peril, but to find him guilty it must appear 
that he acted knowingly and fraudulently, under Cali- 
fornia law.—People v. Burns, 8. C. Cal., April 26, 1888; 17 
Pac. Rep. 646. 

72. CRIMINAL LAW—Grand Jury—Members. A bill 
present by eleven members of a grand jury is sufficient, 
under the constitution of Texas, when one of the panel 
of twelve has been excused by the court and has be- 
come a resident of another State.—Drake v. State, Tex. 
Ct. App., March 17, 1888; 78. W. Rep. 868. 

78. CRIMINAL Law — Homicide — Declarations of Ac- 
cused. Shortly after defendant shot the deceased 
he made a false statement to certain persons about the 
shooting, which the State gave in evidence: Held, that, 
under Code Crim. Prac. Tex., art. 751, defendant could 
show that later in the evening he made a different state- 
ment to his brother, and explained to him the reasons 
for making the former statement.—Bonnard v. State, 
Tex. Ct. App., March 7, 1888; 78. W. Rep. 862. 

74. CRIMINAL Law—Homicide—Dying Declarations.—— 
Where the dying declarations were written out and 
were sworn to by the dying man, oral testimony rela- 
tive thereto is inadmissible, when the non-production 
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of the writing is not accounted for.—Drake v. State, Tex. 
Ct. App., March 17, 1888; 7S. W. Rep. 868. 

75. CRIMINAL Law—Homicide—Indictment. When 
an indictment alleges that the accused did with malice 
aforethought kill and murder, it is sufficient without 
the insertion of the word unlawfully before the word 
kill.—Jackson v. State, Tex. Ct. App., March 17, 1888; 7 8. 
W. Rep. 872. 

76. CRIMINAL Law — Homicide — Self-defense. An 
instruction, when defendant was attacked on his own 
premises, that if defendant believed he was in danger 
of receiving great bodily harm, and that he then had no 
other apparently safe means of avoiding the danger 
than to shoot the deceased, the jury should acquit him 
for killing the deceased, is erroneous in implying that 
defendant was bound to flee, if thereby he could avoid 
the danger.— Bledsoe v. Com., Ky. Ct. App., March 17, 1888; 
7S. W. Rep. 884. 

77. CRIMINAL Law — Homicide — Self. defense. 
Several days before the homicide the deceased, who 
was a powerful man with the reputation of being dan- 
gerous, threatened to kill defendant, which threat was 
communicated to him. Deceased violently assaulted 
defendant with a stick, when defendant began shooting: 
Held, that such evidence established a case of self-de- 
fense.— Alexander v. State, Tex. Ct. App., March 17, 1888; 
78. W. Rep. 867. 

78. CRIMINAL LAW—Indictment—Arson. An indict- 
ment charging that defendant burned his own house, 
the said house being at the time insured, is sufficient 
without alleging the facts in relation to the insurance. 
—Baker v. State, Tex. Ct. App., Feb. 8, 1888; 8S. W. Rep. 
23. 

79. CRIMINAL Law—Indictment—Dated on Sunday.— 
In Oregon, the fact that an indictment is dated on Suh- 
day, cannot be taken advantage of on motion in arrest 
of judgment.— State v. Norton, 8. C: Oreg., Feb. 29, 1888 ; 17 
Pac. Rep. 744. 

80. CRIMINAL LAwW—Indictment—False Pretenses. 
Under Missouri law, an indictment charging that a deed 
belonging to certain parties was fraudulently obtained 
from them by the accused, yet alleging that such parties 
had executed and delivered the deed to a third person, 
fails to state a cause of action, since the deed belongs to 
the third person.—State v. Dowd, 8. C. Mo., May 7, 1888; 8 
8. W. Rep. 7. 

81. CRIMINAL Law—Indictment — Grand Jurors. 
When a grand jury is brought in to inquire whether 12 
of them concurred in finding an indictment, it is no ob- 
jection that some of them are absent.— Ter. v. Hart, 8. 
C. Mont., Jan. 24, 1888; 17 Pac. Rep. 718. 

82. CRIMINAL LAW—Insanity—Non-experts—Malice.— 
Nonprofessional witnesses, after testifying to their ac- 
quaintance with the defendant and his habits, may give 
their opinion as to his sanity. An instruction, that if 
life be taken with a deadly weapon it will be presumed 
to have been done maliciously and intentionally, is not 
erroneous in an instruction defining malice.—7er. v. 
_ Hart, 8. C. Mont., Jan. 24, 1888; 17 Pac. Rep. 718. 

83. CRIMINAL LAW—Larceny— 3rand. A conviction 
of larceny cannot be sustained, when the only evidence 
of the ownership of the stolen animal is the brand, and 
the record does not show who owned the brand nor that 
it was recorded.— Burke v. State, Tex. Ct. App., March 7, 
1888; 758. W. Rep. 873. 

&. CRIMINAL LAaw—Larceny—Bailment. Under an 
indictment charging theft in the usual form, a convic- 
tion cannot be iad, under Willison Tex. Crim. Laws, § 
1292, when said property has been obtained from the 
owner by virtue of a contract of bailment.— Taylor v. 
State, Tex. Ct. App., Feb. 25, 1888; 78. W. Rep. 861. 

8. CRIMINAL Law — Larceny — Ownership. It is 
proper to allege, in an indictment, that money furnished 
by a husband for the support of his wife, and stolen 
from her, was stolen from him.—People v. McCarty, 8. C. 
Utah, Sept. 2, 1887; 17 Pac. Rep. 734. 

8. CRIMINAL Law—Motion to Elect. Where there 
are several counts in an indictment, each charging a 



































felony, it is discretionary with the trial court to compel 
the State to elect upon which count it will proceed on a 
motion to that effect.— Roberts v. People, 8. C. Colo., April 
8, 1888; 17 Pac. Rep. 637. 

87. CRIMINAL LAW—Murder—Evidence. Under the 
laws of New York, a conviction for murder must be 
founded upon direct proof of the death of the victim, 
and it must further be shown beyond a reasonable 
doubt that he was killed by the defendant. These are 
independent facts, and it is not necessary for a convic- 
tion that the identity of the deceased should be estab- 
lished.—People v. Palmer, N. Y. Ct. App., April 10, 1888; 16 
N. E. Rep. 529. 

88. CRIMINAL Law—Murder — Evidence. Circum- 
stances stated under which a conviction for murder in 
the first degree of a wife by her husband was held to 
be sufficiently sustained by evidence of an antopsy 
which showed that the woman died from asphyxia, and 
that the defendant had confessed that he had suffocated 
his wife.—People v. Wilson, N. Y. Ct. App., April 24, 1888; 
16 N. E. Rep. 540. 

89. CRIMINAL LAW—Murder — Verdict. A verdict, 
in a murder case, finding defendant guilty in manner 
and form as charged in the indictment, is insufficient, 
under Colorado law, in not finding whether the defend- 
ant is guilty in the first or second degree.—Kearney v. 
People, 8. C. Colo., April 21, 1888; 17 Pac. Rep. 782. 

90. CRIMINAL LAw—New Trial—Appeal. A motion 
for a new trial, on the ground that thejury were unduly 
influenced by a statement of the jailer, having been 
overruled, the appellate court is precluded from con- 
sidering an appeal, under Crim. Code Ky., § 281.— 
Crockett v. Com., Ky. Ct. App., March 15,1888; 7S. W. Rep. 
907. 


91. CRIMINAL LAW—Rape—Complaints by Prosecutrix. 
—-In a rape case testimony of what the prosecutrix 
said in telling of the assault to her neighbors, is made 
admissible by subsequent testimony, assailing her 
credit.—State v. Freeman, 8.C. N. Car., March 26, 1888; 5 
8. E. Rep. 921. 

92. CRIMINAL LAw—Road Overseer—Indictment. 
An indictment of a road overseer for neglecting his 
duties, must, under North Carolina law, allege that the 
neglect was willful.—State v. Miller, 8. C. N. Car., April 2, 
1888; 5 8. E. Rep. 925. : 

93. CRIMINAL LAaw—Sentence of Death—Execution.— 
Phe criminal] code does not repeal the law that sentence 
of death shall not be executed until the issuance ofa 
warrant by the governor, directing the sheriff to exe- 
cute the sentence.— State v. Holong, 8. C. Minn., April 30, 
1888; 37 N. W. Rep. 587. 

94, CRIMINAL LAW—Venue—Unorganized County. 
A committed perjury in B county when it was unorgan- 
ized, and attached for judicial purposes to C county. 
Before criminal proceedings were begun against A, the 
county of B was properly organized: Held, that A could 
not be tried elsewhere than in B county without his con- 
sent.— State v. Bunker, 8. C. Kan., March 10, 1888; 17 Pac. 
Rep. 651. 

95. DAMAGES—Exemplary—Personal Injuries. Ex- 
emplary damages are not allowable in an action against 
a railroad for personal injuries, when the petition con- 
tains no allegation of fraud, malice or gross negligence, 
committed by the company, or by its agents under its 
orders, or ratified by it, or that it has been guilty of 
gross negligence in employing servants, who have done 
such acts, injuring the plaintiff.—International, etc. R. Co. 
v. Garcia, 8. C. Tex., March 13, 1888; 78. W. Rep. 802. 

96. DAMAGES — Liquidated — Forfeiting Note. An 
agreement is a contract, that a certain note given for 
part of the purchase money, shall act as a forfeiture in 
case the vendee abandoned the trade, is an agreement 
for liquidated damages.—Zakin v. Scott, 8. C. Tex., April 
10, 1888; 7S. W. Rep. 777. 

97. DAMAGEs—Overfiow. 
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ages for the defendant’s depositing sand in a stream, by 
reason of which plaintiff's land was overflowed, and 
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previous to the commencement of the suit.—Goodrich v. 
Dorset, etc. Co., 8. C. Vt., May 7, 1888; 18 Atl. Rep. 636. 

98. DEDICATION—Declarations. In an action to 
enjoin defendant from erecting a building on the west 
of plaintiff's property, on the ground that the property 
had been dedicated for a street, declarations of the an- 
cestor of defendant, when conveying plaintiff's land, 
that such land abutted on the west on a street, are ad- 
missible.—Burnett v. Harrington, 8. C. Tex., March 13, 
1888; 7S. W. Rep. 812. 

99. DEED—Acknowledgment—Feme Covert. The 
certificate of the acknowledgment of a deed by a mar- 
ried woman which contains these words, “‘without re- 
straint or threat on the part of the husband,” instead of 
the statutory form, is suflicient.— Homer v. Schonfeld, 8. 
C. Ala., May 1, 1888; 4 South. Rep. 105. 

100. DEED—Consideration—Indebtedness. A deed 
of his homestead by A to Bfor a precedent indebted- 
ness, is asufficient consideration therefor, and no addi- 
tional consideration to A’s wife, who joined in the con- 
veyance, need be shown.— Webb v. Burney, 8. C. Tex., 
March 28, 1888; 7S. W. Rep. 841. 


101. DEED — Construction — Easement. Circum- 
stances stated under which a party, who had held for 
twenty year’s an easement of damages over the lands 
of another, did not lose that right by accepting a deed 
from that other party, in which all rights of “frontage” 
on a certain avenue were limited to the lands conveyed 
by that deed.—Fiske v. Wetmore, 8. C. R. I., July 30, 1887; 
10 Atl. Rep. 629. 

102. DEED — Description — Sufficiency. Where a 
deed conveys 400 sections of land, making about 256,000 
acres, situated in certain land districts, which were sur- 
veyed by A, the field notes whereof are on file in the 
record office at A, such description is sufficient.—Catlett 
v. Starr, 8. C. Tex., April 17, 1888; 7S. W. Rep. 844. 


108. DEED—Married Woman—Acknowledgment. 
The truth of an officer’s certificate of a married woman’s 
privy examination and acknowledgment of a deed, can 
only be impeached when the consideration is so grossly 
inadequate and unreasonable as to excite suspicion of |] 
unfairness and undue influence, and put the purchaser 
upon inquiry.— Webb v. Barney, S. C. Tex., March 20, 1888; 
78. W. Rep. 841. 

104. DEED—Recording—Sheriff’s Sale. A bona fide 
purchaser at an execution sale acquired a good title 
against a prior deed, which is recorded after the sheriff's 
certificate, but before the sheriff's deed, under Cali- 
fornia law. A judgment creditor who purchases the 
land at the sale under his execution, and merely credits 
the net proceeds on his judgment, is a bona fide pur- 
chaser.—Foorman v. Wallace, 8. C. Cal. April 20, 1888; 17 
Pac. Rep. 680. 

105. DESCENT AND DISTRIBUTION—Action Against Heir 
—Waiver.— When an executrix, sued in her individual 
capacity, has taken an appeal individually and as exe- 
cutrix, she cannot afterwards complain that she was not 
proceded against as an heir of the estate, but only as 
executrix, the question being res adjudicata. Maddoz v. 
Williams, Ky. Ct. App., March 27, 1888; 7S. W. Rep. 907. 


106. DESCENT AND DISTRIBUTION — Petition. The 
rights of the heirs of a deceased husband with reference 
to the partition of property between his estate and that 
of his surviving wife, are the same that the husband 
would have had if he were living.—Succession of Dejan, 
8. C. La., April 16, 1888; 4 South. Rep. 89. 


107. DRAINAGE— Assessment — Estoppel. One who 
has made no objection to the construction of a drain, 
has conveyed a right of way for it across his land, has 
had due notice of every step in the proceeding, has 
aided in the work and received all the benefits of it, is 
estopped in equity to contest his assessment for irregu- 
larities in the proceedings.— Hall v. Slabaugh, 8. C. Mich., 
April 20, 1888; 37 N. W. Rep. 545. 
































108. DRAINAGE—Irregularities—Waiver.—tThe Michi- 
gan drainage act of 1885 is constitutional. A party, by | 
his conduct, may waive the irregularities in a drainage ° 


proceeding.— Gillett v. McLaughlin, 8. C. Mich., April 20, 
1888; 37 N. W. Rep. 551. 

109. EJECTMENT — Adverse Possession — Tenant. 
When defendant in ejectment claims by adverse pos- 
session, plaintiff can recover upon showing that defend- 
ant, after entering upon the land in controversy, agreed 
to hold as tenant of plaintiff's vendor until the latter 
could secure a perfect title, and then purchase of him. 
—Saunders v. Moore, Ky. Ct. App., March 17, 1888; 78. W. 
Rep. 910. 

110. EJECTMENT—Title. Where one in ejectment 
claimed title to land by virtue of a statute which au- 
thorized a city to appropriate those lands to purposes 
indicated upon a vote of the freeholders, and no such 
vote was made,the party so claiming the lands took 
no title.—Bassett v. Franklin, 8. C. R. 1., July 16, 1887; 10 
Atl. Rep. 631. 

111. Equiry—Dismissal—Effect. An answer to a 
bill to quiet title alleged title in defendant, and asked 
for an accounting for timber taken from the land: Held, 
that such affirmative relief being obtainable in equity, 
the bill may be dismissed without determining defend- 
ant’s rights.— McGuire v. Circuit Judge, 8. C. Mich., April 
24, 1888; 37 N. W. Rep. 568. 

112. Equiry—Jurisdiction. A court of equity has 
no jurisdiction to grant relief in a case in which an ade- 
quate remedy may be maintained in an action at law.— 
Milliken v. Dockray, 8. J. C. Me., Jan. 27, 1888; 13 Atl. Rep. 
127. 

113. Equity — Jurisdiction — Mortgage. Where a 
contract is made in aid of a mortgage, equity will take 
take jurisdiction of a breach of such contract, although 
there is as to the personalty an adequate remedy at law. 
—Chafee v. Sprague, 8. C. R. I., Feb. 18, 1888;. 13 Atl. Rep. 
121; 5 N. E. Rep. 880. 

114. Equiry — Reformation of Deed — Mistake. 
Where a party intends to convey all his interest in prop- 
erty, but only conveys his interest therein under a will, 
but not his interest under a deed, equity will correct the 
mistake.—Roussaau v. Lembert, Ky. Ct. App., April 5, 
1888; 78. W. Rep. 923. 


115. Equiry—Transfer to Law Docket. Under 
Kentucky law, the issue as to the value of an attorney’s 
services, is transferable to the ordinary docket, to be 
tried by jury in an action to enforce his lien and recover 
for professional services, the equitable issue as to lien 
depending upon the result of the legal issue as to the 
value of the services.— Hill v. Phillips, Ky. Ct. App., April 
3, 1888; 7S. W. Rep. 917. 

116. ESCAPE—Prison. One who escapes from a 
prison in which he is lawfully confined, may be pun- 
ished by imprisonment in a different prison.—State v. . 
Strauss, 8. C. N. J., Feb. 27, 1888; 13 Atl. Rep. 173. 


117. EsSTaTE—Reversion—Deed by Reversion. A 
deed conveying land to A for the use of his wife for life, 
and on her death vesting it in their children, but in case 
there are no children then in the legal heirs of the 
grantor, creates an estate in reversion in the grantor, 
and a deed from him and his children vests the entire 
title in the cestui que trust.—Pryor v. Castleman, Ky. Ct. 
App., March 17, 1888; 78. W. Rep. 892. 


118. EVIDENCE—Book Entries.—-Where plaintiff and 
his clerk testify that one or the other weighed the 
wheat taken into plaintiff's elevator, and set down the 
right weight in the scale book, from which slips were 
torn off and given to the farmers, and from the stubs 
they correctly transcribed the weights into the day 
book, the latter is admissible in evidence to prove the 
amount of such weights.—Mo. P. R. Co. v. Johnson, 8. OC. 
Tex., April 27, 1888; 78. W. Rep. 838. 


119. EVIDENCE—Carrier. Where an emigrant sued 
the ship for the loss of his baggage, the evidence as to 
its value by a custom house officer stating the value of 
the baggage of such emigrants was held to be admissi- 
ble.—Carlson v. Oceanic, etc. Co., N. Y. Ct. App., April 24, 
1888; 16 N. E. Rep. 546. 

12). EVIDENCE—Declarations — Res Gestzx. 
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untary and spontaneous declarations made so shortly 
after the principal transaction as to preclude the idea 
of deliberate design, may be proved as part of the res 
geste.—Pilkenton v. Gulf, etc. Co., S. C. Tex., March 13, 
1868; 7S. W. Rep. 805. 

121, EVIDENCE—Expert Testimony. The answer 
of an expert to a hypothetical question relative to at- 
torney’s fees may be considered by the jury, though 
they find that some of the facts stated in the question 
are not sustained by the evidence.— Turnbull v. Richard- 
son, 8. C. Mich., April 20, 1888; 37 N. W. Rep. 499. 

122, EVIDENCE — Expert Testimony — Attorney. 
The value ofthe services:of a lawyer, employed as 
such,in the general management and administration 
of a large estate, in converting into cash large lumber 
interests, and in probating and settling up the estate, is 
a@ proper question for an expert in legal practice.—<Kel- 
ley v. Richardson, 8. C. Mich., April 20, 1888; 37 N. W. Rep. 
514. 

123. EVIDENCE—Insurance—Forfeiture—Waiver. 
The insured testified that when he took out the insur- 
ance he told the agent of the company that he intended 

o divide the insurance and keep the property insured 
in two companies, which the agent denied: Held, that 
the jury should decide whether there was a waiver of 
the clause in the policy forfeiting it in case of other in- 
surance thereon unknown to the company.—Brumfield 
v. Union Ins. Co., Ky. Ct. App., March 22, 1888; 78. W. 
Rep. 893. 

124. EVIDENCE—Record — Authentication. A cer- 
tificate and copy of his record, given by a prubate judge 
of another State, concerning an administration within 
his jurisdiction, are inadmissible as evidence in Texas, 
unless offered as an examined copy produced by a wit- 
ness, or certified according to the act of congress.— 
Grimes v. Smith, 8. C. Tex., March 13, 1888; 88. W. Rep. 33. 

125. EVIDENCE—Secondary—Deed. When a peti- 
tion avers that defendant had the original deed, and 
notifies him to produce it, or that secondary evidence 
of its contents will be introduced, and a certified copy 
thereof is filed with the petition six months or more 
prior to the trial, such certified copy is admissible in 
evidence, under Texas law.—Pennington v. Schwartz, 8. 
C. Tex., March 13, 1888; 8 S. W. Rep. 382. 

126. EVIDENCE—Weigh Checks. In an action for 
the price of certain grain alleged to have been deliv- 
ered by plaintiff to defendant, weigh checks issued by 
defendant’s agent in the usual course of business are 
competent to prove the quantity delivered.— Milligan v. 
Butcher, 8. C. Neb., March 21, 1888; 37 N. W. Rep. 596. 

127. EXECUTION—Selling Real Estate—Notice. The 
Missouri law, requiring notice to be given a debtor 
when his real estate, situated in another county from 
his residence, is sought to be sold, does not apply when 
judgment was rendered and execution issued in the 
county where the land is.—Lohman v. Stocke, 8. C. Mo., 
May 7, 1888; 8S. W. Rep. 9. 

128. EXECUTORS—Appointment — Collateral Attack.— 
Where the administration was not within fifteen years 
after the death of the intestate in a county other than 
that prescribed by statute, and was intended to con- 
sume the estate in costs, such administration will not 
be upheld in a collateral attack.—Harwood v. Wylie, 8. 
C. Tex., April 17, 1888; 78. W. Rep. 789. 


129, EXECUTORS—Claims—Appeal.——Claims against 
an estate, presented to the probate court, may be con- 
tested without an affidavit supporting the objections 
thereto. Heirs of an estate may appeal from a decision 
of the probate court allowing a claim against it without 


























giving notice of such appeal, though they did not ap- 7 


pear and contest the claim in the probate court.—Glenn 
v. Kimbrough, 8. C. Tex., Feb. 28, 1888; 8S. W. Rep. 81. 


131. EXECUTORS—Sale—Realty. A conveyance of 





lands of the estate in satisfaction of a judgment against 
the administrator as such, conveys no title without an 
order of court for the sale and a confirmation thereof. 
—Bartley v. Harris, 8. C. Tex., March 9, 1868; 78. W. Rep. 
797. 





132. EXECUTORS—Withdrawal of Estate—Order After- 
wards. An order of the probate court,two years 
after the estate has been withdrawn from the adminis- 
trator and turned over to the heirs, that the adminis- 
trator make an inventory and include therein a note 
alleged to have been given by him to the deceased, is 
not sufficient to establish such indebtedness.—Davis v. 
Harwood, §. C. Tex., Feb. 21, 1888; 8S. W. Rep. 58. 


133. FENCES—Failure to Construct. The land of 
those who fail to construct a lawful fence, under Texas 
statutes, is not thrown open to the use of the public.— 
Davis v. Davis, 8. C. Tex., Feb. 24, 1888; 78. W. Rep. 826. 


134. FISHERIES.—— Construction of Maine statutes 
relative to the taking of lobsters.—State v. Craig, 8. J. C. 
Me., Jan. 27, 1888; 13 Atl. Rep. 129; 6 N. E. Rep. 160. 


135. FIXTURES—Railroad Tracks—Trespass. —— When 
a railroad, without legal right, constructs its track over 
another’s land, it may remove the materials thereof 
without being liable for a conversion.—Preston v. Sa- 
bine, etc. R. Co., 8. C. Tex., March 27, 1888; 7 S. W. Rep. 
825. 

136. FRAUDS—False Representations. Where de- 
fendant falsely stated that he had fourteen orders for 
goods in defendant’s district, which he would transfer 
to him, and thereby induced plaintiff to purchase the 
goods to fill those orders: Held, that plaintiff was en- 
titled to a verdict, although some of the orders were 
valid, others being forged, and still others conditional. 
—Henkel v. Trubee, 8. C. Err. Conn., October Term, 11 Atl. 
Rep. 722. 

137. FrauD—Recovery of Money—Statu Quo. One 
who disaffirms a contract for fraud must act promptly 
upon such discovery. If he seeks to recover money paid 
thereon he must place the other party substantially in 
the condition he was before the contract was made .— 
Bell v. Keepers, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 785. 


138. FRauUDsS—Statute of—Agreement to Buy. An 
oral agreement between two parties that one shall pay 
for land and take the deed in his name, and that the 
other shall, within a certain time, pay over his share 
and then receive a half interest, is not within the stat- 
ute of frauds.—Gardner v. Randell, 8. C. Tex., April 18,. 
1888; 7S. W. Rep. 781. 


139. FRAUDULENT CONVEYANCES—Chattel Mortgage.— 
When a chattel mortgage is given, by the terms of 
which the mortgagor receives some benefit, the mort- 
gage is not for that reason void, provided such provis- 
ions are made in good faith, although the property is 
thereby placed out of the reach of creditors.— Whitson v. 
Griffis, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 801. 


140. FRAUDULENT CONVEYANCE—Creditor. A sale 
of property to a creditor at a price below its real value 
is not necessarily void on the ground of similation, al- 
though the creditor knew that the vendor was insolv- 
ent.—Rochelu v. Cat t, S&S. C. La., March 26, 1888; 4 
South. Rep. 74. 

141. FRAUDULENT CONVEYANCE—Creditor—Debtor.— 
A conveyance toa creditor of goods worth only the 
debt, which was made only to satisfy such debt and not 
to defraud other creditors, is valid against such credit- 
ors, and the debtor may testify that such was his ob- 
ject.—Brown v. Lessing, 8.C. Tex., April 17, 1888; 78. W. 
Rep. 783. 

142, FRAUDULENT CONVEYANCE—Husband and Wife.— 
Circumstances stated under which it was held that a 
conveyance made to a wife was fraudulent as to the 
creditors of her husband, although the money paid to 
the creditor was the property of the wife, it appearing 
that such money had been loaned by her to her hus- 
band.—Anthony v. Boyd, 8.C.R. 1., July 30, 1887; 10 Atl. 
Rep. 657. 

148. FRAUDULENT CONVEYANCES — Setting Aside — 
Nulla Bona. An action to set aside a fraudulent 
conveyance and subject the property to plaintiff’s debt 
cannot be maintained when no attachment on the 
ground of non-residence has been levied, unless on ex- 
ecution on a personal judgment against the debtor has 
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been returned nulla bona.— Beadles v. Jones, Ky. Ct. App., 
March 31, 1888; 78. W. Rep. 916. 

144. GAME Laws—Violation—Penalty. Those vio- 
lating the game laws of Michigan can only be punished 
by a fine of $50.— Robison v. Swift, 8. C. Mich., April 25, 
1888; 37 N. W. Rep. 571. 

145. GARNISHMENT— Judgment — Assignment. A 
obtained judgment against B before a justice of the 
peace, which A assigned toC. B then appealed, when 
judgment was rendered in favor of A: Held, that a cred- 
itor of A could not then garnish B on account of said 
judgment.—Jvres v. Addison, 8. C. Kan., April 7, 1888; 17 
Pac. Rep. 797. 

146. GARNISHMENT — Pre-existing Lien. Garnish- 
ment proceedings do not lie to enforce pre-existing 
equities or liens in favor of the plaintiff and against the 
intended garnishee or some third person who may file 
an interplea in the case, claiming the attached prop- 
erty, money or credits.—Johnson v. Brant, 8. C. Kan., 
April 7, 1888; 17 Pac. Rep. 794. 

147. GirT—Causa Mortis. Where one,a few days 
before his deuth, delivers his bank book to another, 
telling him to keep it for his daughter and to deliver it 
to her on his death, but does not part with the present 
dominion or control of the book, or the money repre- 
sented thereby, there is no donatio causa mortis.—Daniel 
v. Smith, 8. C. Cal., April 20, 1888; 17 Pac. Rep. 683. 

148. GirT—Causa Mortis—Certificate of Deposit. A 
married woman may make a donatio causa mortis of a 
certificate of deposit during her last illness, in an an- 
ticipation of death, by delivering it to a third person 
for the use of the donee, though the certificate is pay 
able to her order and has not been indorsed by her.— 
Conner v. Root, S.C. Colo., March 16, 1888; 17 Pac. Rep. 
773. 

149. GUARANTY — Negotiable Paper. Where one 
guaranteed that the demand note of another person 
was good and collectable, he is liable on his guaranty, 
although the judgment was not rendered against the 
maker for seven years after the guaranty.—Lemmon v. 
Strong, 8. C. Err. Conn., Jan. 13, 1888; 13 Atl. Rep. 140. 

150. GUARANTY — Revocation. The guaranty of 
several debts to a bank is revoked by the death of the 
.guarantor as to all transactions subsequent to his death. 
—WNat. Eagle Bk. v. Hunt, S.C. R.1., Feb. 11, 1888; 13 Atl. 
Rep. 115; 5 N. Eng. Rep. 777. 

151. HIGHWAYS — Statute. Construction of Con- 
necticut statutes relative to highways, the laying out 
of same and obstructions on them.—Blakeslee v. Tyler,8. 
©. Err. Conn., June Term, 1887; 11 Atl. Rep. 21. 

152. HIGHWAYs—Statutory Establishment—Collateral 
Attack. When the supervisors order the establish- 
ment of a highway on a petition, it will be presumed, 
in a suit to condemn land therefor, that they found that 
the necessary number of freeholders of the proper dis- 
trict signed the petition, though the petition does not 
so state, and that they approved the bond which ac- 
companied it.—Humboldt Co. v. Dinsmore, 8. C. Cal., April 
26, 1888; 17 Pac. Rep. 710. 

153. HOMESTEAD—Recovery—Taxes. When a pur- 
chaser of land wrongfully ejects u widow from her 
homestead therein, and such widow sues for the value 
thereof with interest, he cannot off-set taxes therein 
since paid by him, since its rental is presumed to equal 
the interest on its value and taxes.—Funk v. Walter, Ky. 
Ct. App., April 7, 1888; 7S. W. Rep. 926. 

154. HUSBAND AND WIFE—Deeds—Record. A deed 
made to the wife and reciting a valuable consideration 
could not be proved for record by the husband prior to 
act Tex. May 19, 1871. The fact that a husband wha, by 
the laws of Texas, has full power to convey community 
property, assumed also to convey in the name of his 
wife, does not change the effect of the deed.—Hardin v. 
Sparks, 8. C. Tex., April 13, 1888; 7S. W. Rep. 769. 

155. INSANITY — Sale by Committee — Diversion. 
When the committee of a lunatic sells his real estate 
under decree of the proper court and diverts the pro- 

eeds to the payment of his own debt to the purchasers. 









































the sale is voidable.— Stone v. Cromie, Ky. Ct. App., April 
3, 1888; 78. W. Rep. 920. 

156. INJUNCTION—Practice—Appeal. In the district 
court an injunction of a judgment is treated as a part of 
the proceedings in that case. When an appeal may be 
taken in such a case without bond except for costs.— 
Peoples’, etc. Co. v. Babinger, 8. C. La., April 16, 1888; 4 
South. Rep. 82. 

157. INJUNCTION—Trespass — Irreparable Injury. 
Neither the naked allegation of irreparable injury nor 
the insolvency of the trespasser, is sufficient to warrant 
an injunction against a trespass.— Mechanics’ Foundry v. 








Ryall, 8. C. Cal., April 24, 1888; 17 Pac. Rep. 708. 


158. INSOLVENTS—Factors—Liens—Creditors. —-When 
the administrator of an insolvent ships tobacco to com- 
mission merchants to sell, which the insolvent pur- 
chased with mone¥ advanced by the merchants under 
an agreement to ship to them for sale, they retaining 
their advances and commissions and having a lien 
therefor, the proceeds of such sales must be distributed 
pro rata among the creditors of the deceased, under 
Kentucky law.—Cook v. Brannin, Ky. Ct. App., March 13, 
1888; 7S. W. Rep. 877. 

159. INSOLVENCY — Fraudulent Preference.———Under 
the insolvent laws of Rhode Island, a preference given 
to one creditor by payment or securities is fraudulent 
as to other creditors, if the creditor preferred knew, or 
had reason to believe at the time that his debtor was 
insolvent.—Goldsworthy v. Roger Williams, etc. Co., 8. C. 
R. L., July 23, 1887; 10 Atl. Rep. 632. 

160. INSOLVENCY—Poor Debtor—Notice.——In a notice 
to the creditor of an application to take the poor 
debtor’s oath, the hour as well as the day at which the 
application will be made must be stated.—Sanborn v. 
Piper, 8. S. N. H., July 15, 1887; 10 Atl. Rep. 680. 


161. INSURANCE — Mortgage. The mortgagee of a 
life insurance policy cannot retain from the represen- 
tatives of the insured more than the amount of his debt, 
with interest and expenses.—King v. Van Vleck, N. Y. Ct. 
App., April 24, 1888; 16 N. E. Rep. 547. 


162. INSURANCE — Mutual Benefit — Beneficiary. 
When the constitution of a mutual benefit society pro- 
vides that its by-laws may be amended at any time,a 
beneficiary, in a benefit certificate, cannot complain 
that its by-laws were amended so that such certificates 
could be surrendered and new ones issued without the 
knowledge of the beneficiaries, the beneficiary having 
no vested rights, nor can he recover on the original 
certificate. which has been surrendered and a new one 
issued.—Byrne v. Casey, 8. C. Tex., March 20, 1888; 8S. W. 
Rep. 38. 

163. INTOXICATING LIQUORS—Action by Wife — Dam- 
ages. A married woman may sue a vendor of in- 
toxicating liquors for her money spent by her husband 
for intoxicating liquors, or squandered by him while 
intoxicated or in the saloon of the liquor seller.—Green- 
lee v. Schoenheit, 8. C. Neb., March 21, 1888; 37 N. W. Rep. 
600. 

164. INTOXICATING LIQUORS—Constitutional Law. 
The constitutional amendment of Rhode Island relative 
to intoxicating liquors is not retroactive, and does not 
affect the obligation of a bond for license executed be- 
fore the adoption of that amendment. —Coggeshell v. 
Groves, 8. C. R. I., Nov. 5, 1887; 11 Atl. Rep. 296. 


165. INTOXICATING LIQUORS—Statute—Procedure. 
Construction of Maine statutes relative to the procedure 
in matters relating to intoxicating liquors and the affi- 
davits to be made in such proceedings’'—State v. Devine, 
8. J. C. Me., Jan. 27, 1888; 13 Atl. Rep. 128; 5N. Eng. Rep. 
854. 

166. JUDGMENT—Entry — Limitation. Under Cali- 
fornia law, the court da®s not lose jurisdiction of a 
cause, if judgment is entered within six months after 
the verdict is rendered.— Waters v. Dumas, 8. C. Cal., 
April 20, 1888; 17 Pac. Rep. 685. 

167. JUDGMENT—Incompetency—Collateral Attack.—— 
The judgment of the- justice of the peace cannot be 
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collaterally impeached because of his relationship to 
the parties.— Fowler v. Brooks, 8. C. N. H., March 16, 1888; 
13 Atl. Rep. 417; 6 N. Eng. Rep. 190. 

168. JUDGMENT—Interest — Rate. When the con- 
tract sued on provides for 5 per cent. interest, it is not 
error to render judgment on such contract for 5 per 
cent, interest until date of judgment, and 8 per cent. 
thereafter, under Texas laws.—Sheldon v. Martin, 8. C. 
Tex., March 27, 1888; 8S. W. Rep. 61. 

169. JUDGMENT—Partners—Authority to Appear. 
In a suit against the members of a partnership, one de- 
fendant accepted service for all, and pleadings were 
filed for all, and judgment was rendered against all. 
The other defendants moved for a new trial, alleging 
that they had not authorized their partner to accept 
service, enter appearance, or have pleadings filed for 
them: Aeld, that the court might referm the judgment 
so as to award execution against the firm and the part- 
ner alone, or grant a new trial.—Henderson v. Banks, 8. C. 
Tex., March 27, 1888; 7S. W. Rep. 815. 

170. JUDGMENT—Power—Setting Aside—Writ of Error. 
A judgment against the maker of a note under a 
warrant of attorney in the note, expressly waiving 
errors in procedure, will not be set aside because such 
judgment was obtained more than six years after the 
date of the power or maturity of the note. Error pred- 
icated on a refusal to vacate a judgment, cannot, under 
Colorado practice, be reviewed on writ of error.—Cross 
v. Moffatt, 8. C. Colo., April 3, 1888; 17 Pac. Rep. 771. 

171. JUDICIAL SALE—Validity. An authentic act of 
sale is conclusive against all parties, in the absence of 
fraud.— McKenzie v. Bacon, 8. C. La., Feb. 13, 1888; 4 South. 
Rep. 65. 

172. JURISDICTION—Courts—District. A Texas dis- 
trict court has no jurisdiction of an action brought to 
recover exactly $500 with interest on a writing obligatory. 
—Henderson v. Anglo- American, etc. Co., 8. C. Tex., April, 
1888; 7S. W. Rep. 837. 

178. JUSTICES OF THE PEACE—Transcript—Jurisdiction. 
Under Texas law, the fact that a transcript from a 
justice of the peace does not show expressly that all 
the defendants in an action were cited to appear, does 
not invalidate the juadgment.—Hance v. Galveston W. Co., 
8. C. Tex., Feb. 24, 1888; 88. W. Rep. 76. 

174. LANDLORD AND TENANT — Adverse Possession— 
Notice. When a tenant takes and records a deed to 
himself of the /and, he does not thereby convey notice 
of an adverse :laim to the property to his landlord so 
as to set in motion the statute of limitations.— Udell v. 
Peak, 8. C. Tex., April 17, 1888; 7S. W. Rep. 786. 

175. LANDLORD AND TENANT—Covenant. Circum- 
stances stated under which a landlord was held guilty 
of a breach of a covenant to construct and keep lighted 
a passageway to certain leased premises.— Tunbridge v. 
Read, N. Y. Ct. App., April 17, 1888; 16 N. E. Rep. 534. 

176. LANDLORD AND TENANT—Statute of Frauds. It 
is no defense to an action by a tenant against his land- 
lord, for the conversion of apples grown upon the de- 
mised premises, that the lease was not enforceable, un 
der the statute of frauds.—Felch v. Harriman, 8. C. N. H., 
March 16, 1688; 13 Atl. Rep. 418; 6 N. Eng. Rep. 192. 

177. LANDLORD AND TENANT—Trespass. Where a 
” tenant holds over the landlord may, at his election, 
treat him as a trespasser, or as a tenant from year to 
year or from term to term.—Providence, etc. Co. v. Hall, 
8. C. R. L, Feb. 18, 1888; 13 Atl. Rep. 122; 5 N. Eng. Rep. 
881. 

178. LEASE—Construction. Where land is leased 
upon the condition that the lessee shall pay to the lessor 
“one-half of the profits from the farm:” Held, that the 
lessor is entitled to one-half of the gross products, and 
not of the net profits.—Richmond v. Connell, 8. C. Err. 
Conn., July 2, 1887; 11 Atl. Rep.@35. 

179. LeGacy — Ademption — Evidence. 






































The pay- 


ment of a legacy by a testator in his life-time is an 
ademption of the legacy, and the receipt of the legatee 
is sufficient evidence of that fact.—Cowles v. Cowles, 8. C. 
Err. Conn., October Term, 1887; 13 Ati. Rep. 414. 








180. LIFE INSURANCE — Endowment—Forfeiture. 
Circumstances stated under which a policy of life insur- 
ance, which was intended by the insured to be con- 
verted into a paid up policy, was held to have been for- 
feited.—-Mc Quitty v. Continental, etc. Co., 8. C. BR. 1., July 
23, 1887; 10 Atl. Rep. 635. 

181. LrimiraTIons—Adverse Possession—Color of Title. 
—In ejectment defendant and his grantor were shown 
to have been in possession from 1876 to 1884, and had 
paid all the taxesthereon. Defendant’s grantor claimed 
under a deed from B, whose title did not appear: Held, 
that such possession was sufticient.under the California 
statute of limitations.—Marshall v. Beysser, 8. C. Cal., 
April 20, 1888; 17 Pac. Rep. 644. 

182. LIMITATIONS — Adverse Possession — Overlapping 
Deeds. A was in constructive possession of land 
under a good paper title. B claimed under a later deed, 
which overlapped on A’s land, and was in actual posses- 
sion of part of the land called for, but had not inclosed 
or improved any part covered by A’s deed: Held, that 
B’s possession was not adverse tO A’s.—Howard v. Kel- 
lam, 8. C. Tex., April 24, 1888; 8S. W. Rep. 93. 

183. LIMITATIONS—Adverse Possession—Pubiic Land. 
——One in possession of land may acquire title thereby 
by adverse possession against one who has a valid cer- 
tificate therefor from the State, though no patent has 
been issued.— Udell v. Peak, 8. C. Tex., April 17, 1888; 75. 
W. Rep. 786. 

184. LIMITATIONS—Adverse Possession—Tacking. 
A conveyed land to B, who bought for C, and the same 
day conveyed to C, who received possession from A. 
The land was held, under the successive parties, by a 
tenant of A: Held, that there was privity of title and 
continuity of possession, such as is required, for ad- 
verse possession under the statute of limitations.—Hefiin 
v. Burns, 8. C. Tex., March 23, 1888; 88. W. Rep. 48. 

185. LIMITATIONS—Bond for Tith—Acknowledgment. 
——aA suit on a bond forthe conveyance of land, brought 
twelve years after the execution, is barred by Texas 
laws, and a letter promising to do what is right if the 
agreement has not been settled in subsequent, settle- 
ments, will not toll the statute.— Meyer v. Andrews, 8. C. 
Tex., March 23, 1888; 7S. W. Rep. 814. 

186. LIMITATION—Lien. Construction of Pennsyl- 
vania statute relative to limitation of actions and liens: 
Held, that an action brought more than six years after 
the cause of action accrued, but less than five years 
after the death of defendant’s intestate, is barred.— 
Miskey v. Miskey, 8. C. Penn., Jan. 3, 1888; li Atl. Rep. 881. 


187. LIMITATION OF ACTIONS—Adverse Possession.—— 
One who occupied a part of a grant under a deed, with- 
out any thought or desire of laying claim to any more 
land than he actually occupied until several years after 
abandoning possession, cannot Claim title to the rest of 
the grant by adverse possession.—Ivey v. Petty, 8. C. 
Tex., March 6, 1888; 7S. W. Rep. 798. 

188. LoGs—Floating—Statutory Regulations. Act 
Kentucky, May, 1886, forbids the turning adrift on the 
Licking River, as well above as below Saylersville, any 
loose logs for the purpose of floating them down said 
river loose and unrafted, and is a valid law.—Zvans v. 
Com., Ky. Ct. App., April 7, 1888; 7S. W. Rep. 925. 


189. LoGs aND LOGGING—Statute—Mill- dam. Con- 
struction of Maine statutes relative to logs and logging. 
Duties of owner of mill-dam in relation to logs and 
rafts.—Foster v. Searsport, etc. Co., 8. J. O. Me., Nov. 
19, 1887; 11 Atl. Rep. 273. 

190. MALICIOUS PROSECUTION—Irregular Proceedings. 
When one maliciously, and without probable 
cause, puts into operation the machinery of judicial 
proceedings, resulting in the arrest and trial of the ac- 
cused, when sued for maliclous prosecution he is not 
relieved by the fact that the subsequent proceedings in 
the prosecution so begun. and in a court having juris- 
diction of the subject-matter, were so irregular that, 
had a conviction resulted, the judgment would have 
been a nullity.— Wood v. Sutor, 8. C. Tex., March 23, 1888 ; 
8S. W. Rep. 51. 
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191. MALICIOUS PROSECUTION — Probable Cause — 
Malice. The question of probable cause in an action 
for malicious prosecution upon a given state of facts, is 
for the court, but whether the prosecution originated 
in malice, is for the jury.— Bartlett v. Hawley, 8. C. Minn., 
April 25, 1888; 37 N. W. Rep. 580. 

192. MANDAMUS—City Ordinances—Private Parties.—— 
A private citizen may be a party to a proceeding for 
mandamus to compel public officers to enforce certain 
city ordinance.—State v. Francis, 8. C. Mo., May 7, 1888; 
88S. W. Rep. 1. 

192. MASTER AND SERVANT — Defective Appliances — 
Promise to Repair. A section foreman, returning 
from work on a hand car, was injured by a broken tie. 
A short time before, in discharge of his duty, he had re- 
ported the bad condition of this section of the road, and 
had demanded materials for repairs, which the com- 
pany promised, but failedto send: Held, that in the ab- 
sence of contributory negligence, he could recover.— 
Gulf, etc. R. Co. v. Donnelly, 8. C. Tex., March 27, 1888; 8 
S. W. Rep. 52. 

194. MASTER AND SERVANT—Incompetent Fellow -serv- 
ant. If the master fail to exercise reasonable care 
in the selection of his servants, he will be responsible to 
an employee who is injured by the neglect of such serv- 
ant, unless the injured party knew of such incompe- 
tency.—Chesapeake, etc. R. Co. v. McMannon, Ky. Ct. App., 
April 28, 1888; 8S. W. Rep. 18. 

195. MASTER AND SERVANT—Negligence—Contributory 
—Fellow-servant. A brakeman cannot sue a rail- 
road for injuries sustained while acting in willful dis- 
obedience of a rule of the company. When injuries are 
sustained through the negligence of a fellow-servant, it 
must be alleged and proved that the fellow-servaut was 
negligent or incompetent, and that the employer did 
not exercise reasonable and proper care in employing 
him, before the employer can be held responsible.— Pil- 
kenton v. Gulf, etc. R. Co., 5. C. Tex., March 18, 1888; 7 8. 
W. Rep. 805. 

196. MECHANIC’S LIEN—Lease. A mechanic’s lien 
attaches to structures erected by him on lands dedi- 
cated to public use. One who buys an unexpired lease 
assumes the liability of the lessee, but may be relieved 
therefrom if the lessor deprives him of the benefit of the 
lease.—Schwartz v. Saiter, 8. C. La., March 26, 1888; 4 
South. Rep. 77. 


197. MINES—Location of Claim—Discovery—Notice.—— 
No discovery of mineral after the location of the claim 
will make the location valid. Part of the discovery 
shaft may be in an adjoining located claim. A notice of 
location called for the west end corner, as marked by 
pine trees, but in reality it was marked by stakes, but 
the notice referred to the Gambetta lode claim on the 
east: Held,that the notice sufficiently complied with 
the United States law to be admissible in evidence.— 
Upton v. Larkin, 8. C. Mont., Jan. 27, 1888; 17 Pac. Rep. 
728. 

198. MInEs—Mechanic’s Lien—Pleading—Notice. 
In a suit for mechanic’s lien for work done on a mine, it 
is no objection that the suit is brought against the party 
who has the title, without joining the other mem- 
bers of the firm, for whom he held itin trust. If judg- 
ment is rendered against such defendant, only his in- 
terest can be sold to satisfy the judgment. Personal, 
instead of posted, notice, that the owner will not be re- 
sponsible for work done on a mine, is not sufficient, un- 
der Nevada laws.— Rosina v. Trowbridge, 8. C. Nev., 
March 17, 1888; 17 Pac. Rep. 751. 

199. MISTAKE — Assumpsit. Where a party pays 
money by mistake to the wrong person, he can recover 
it back by an action of assumpsit.—Clark v. Sylvester, 8. 
J.C. Me., Jan. 31, 1888; 13 Atl. Rep. 404; 6 N. Eng. Rep. 
157. 

200. MORTGAGE—Notice— Recording Act—Judicial Sale. 
Construction of Pennsylvania statute for the re- 
cording of mortgages. Circumstances stated under 
which a purchaser at a sale, ordered by the orphan’s 
court, was held to be'a bona fide purchaser without 





























notice.— Brownback v. Ozias, 8. C. Penn., Oct. 3, 1887; ll 
Atl. Rep. 301. 

201. MUNICIPAL CORPORATIONS—Bridges—Liability.—— 
A city, under Michigan law, can only be liable for an in- 
jury from a defective bridge, when it had notice of its 
bad condition, or could have discovered it by proper 
diligence, or when such condition has continued so long 
that the city should have known it by proper diligence. 
Woodbury v. City of Owosso, 8. C. Mich., April 20, 1888; 37 
N. W. Rep. 547. 

202. MUNICIPAL CORPORATIONS—Defective Streets—In- 
juries. A team, ordinarily quiet and steady, at- 
tached to a wagon, became frightened and unmanagea- 
ble and backed over a precipice negligently left un- 
guarded by the city: Held, that the city was liable.— 
Olsen v. Chippewa Falls, 8. C. Wis., April 17, 1888; 37 N. W. 
Rep. 575. 

2038. MUNICIPAL CORPORATIONS — Defective Streets — 
Liability. When its charter give a city control of its 
streets, sidewalks, sewers, etc., and its ordinances rec- 
ognize a certain avenue as a street, it is liable for injur- 
ies sustained by reason of the negligent construction of 
a sidewalk and ditch in said avenue, whether it con- 
structed them or not.—Klein v. City of Dallas, 5. C. Tex., 
April 29, 1888; 8S. W. Rep. 90. : 

204. MUNICIPAL CORPORATIONS—Delegating Legisla- 
tive Power. The Missouri act, allowing corporate 
authorities power, when authorized by a popular vote, 
to permit the opening of establishments for the sale of 
refreshments of any kind except distilled liquors, on 
any day of the week, is constitutional.— State v. Francis, 
8. C. Mo., May 7, 1888; 8S. W. Rep. 1. 

205. MUNICIPAL CORPORATIONS—Bowers—Fire Appa- 
ratus.———Cities of the third class have power to con- 
tract for fire apparatus, though the payment therefor is 
in the future, and no taxes have been levied or money 
appropriated therefor.—Carleton v. City of Washington, 8. 
C. Kdns., March 10, 1888; 17 Pac. Rep. 656. 

206. MUNICIPAL CORPORATIONS — Streets — Railroad 
Tracks. When a railroad is granted by acitya right 
of way through certain streets, and there is nothing in 
the ordinance as to the width of the tracks, and no im- 
putation of fraud in procuring the ordinance, a change 
of guage will not be enjoined at the suit of an owner of 
abutting property.—Denver, etc. R. Co. v. Domke, 8. C. 
Colo., April 19, 1888; 17 Pac. Rep. 777. 

207. MUNICIPAL CORPORATIONS—Street Improvements 
—United. States. The commanding officer uf the 
United States forces, stationed on the property, the as- 
sistant treasurer and the secretary of war are the 
proper parties to refuse to pay for street improve- 
ments in front of United States property to authorize 
the board of supervisors of San Francisco to pay there- 
for, under California law.—Onderdonk v. San Francisco, 
8. C. Cal., April 19, 1888; 17 Pac. Rep. 678. 

208. NEGOTIABLE INSTRUMENT — Accommodation In- 
dorser. Where a party induces another to indorse 
a note, in order that he may get it discounted, he can- 
not maintain an action against such indorser.—Martin 
v. Marshall, 8. C. Vt., April 18, 1888; 13 Atl. Rep. 420; 6 N. 
Eng. Rep. 535. 

206. NEGLIGENCE—Railroads—Starting Train. -—— In 
the absence of a statute requiring a _ signal 
to be given by bell or whistle, it is error for a court to 
instruct a jury that it is negligence to put a train in 
motion without a signal so given.—Gul/, etc. R. Co. v. 
Williams, 8. C. Tex., Feb. 28, 1888; 8S. W. Rep. 78. 

210. NEGLIGENCE—Railroads—Tracks in Streets. 
Where a railroad practically occupies all of a street, in 
which there are no sidewalks, and the foot of a person 
is caught there in its track and is run over, it is not 
error to admit testimony that elsewhere for some 
years railroads have used blocks of wood fastened be- 
tween their tracks, which prevented such accidents.— 
Gulf, etc. R. Co. v. Walker, 8. C. Tex., Feb, 28, 1888; 758. W. 
Rep. 831. 

211. NEGLIGENCE — Railroad Crossing. Plaintiff 
was rup over ata railroad crossing in a large city 
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which crossing was generally used. Those in charge of 
the train could have saved plaintiff by ordinary care: 
Held, that contributory negiigence not having been 
pleaded, the plaintiff could recover.—Louisville, etc. R. 
Co. v. Shuster, Ky. Ct. App., April 7, 1888;7 8S. W. Rep. 874. 

212. NEGLIGENCE — Railroad Crossing. A party 
about to cross a railroad crossing must stop and listen 
for an approaching train, and if the view is obstructed 
greater care is required on his part.—Atchison, etc. R. 
Co. vr. Townsend, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 804. 

213. NoTrice—Mortgaged Sale. Where a mortgage 
requires twenty days’ notice in a newspaper of the time 
and place of « sale under the mortgage, such notice 
must be continuous in every issue of the néwspaper.— 
Washington v. Bassett, 8. C. R. 1., July 16, 1887; 10 Atl. Rep. 
625. 

214. ORDER—Acceptance. Where an order is 
drawn upon a person. who accepts it upon condition 
that he will pay it when he has money belonging to the 
drawer, he is not bound to pay it until he has such 
money applicable to the payment.—Aunt v. Williams, 8. 
C. R. 1, July 30, 1887;.10 Atl. Rep. 645. 

215. PaRTITION—Sale—Division. It is not error, 
under Kentucky law, to confirm, without any showing, 
a partition of a tract of 106 acres, part of which was sold 
under foreclosure, when the owner has made no show- 
ing that its value was materially injured, as prima facie 
such a tract can be divided without injury.— McFarland 
v. Garnett, Ky. Ct. App., April 28, 1888; 8S. W. Rep. 17. 

216. PARTIES —Executors and Administrators. 
Where an action is brought to charge the real estate 
with any liability of the decedent, the administrator, as 
well as the heirs and devisees, should be made a party. 
— Woonsocket, etc. Co. v. Ballou, 8. C. R. I., Jan. 7, 1888; 13 
Atl. Rep. 401; 5 N. Eng. Rep. 888. 

217. PARTNERSHIP—Indorser. A partner who holds 
a note payable to him, given by the firm for money 
loaned, cannot sue another indorser, who indorsed for 
the accommodation of the firin.—Bacon v. Harris, 8. C. 
R. I., July 30, 1887; 10 Atl. Rep. 647. 

218. PARTNERSHIP—Profits— Salary. The receipt 
by an agent of a part of the profits of a business as a 
salary, does not make him a partner in the business.— 
Missouri, etc. R. Co. v. Johnson, 8. C. Tex., April 27, 1888; 7 
8. W. Rep. 838. 


219, PARTNERSHIP—Provof—Pleading. Partnership 
cannot be proved by general reputation. Persons, not 
members of a firm, but representing themselves as 
such, are not liable to creditors, who were not informed 
of such representations when the credit was given. A 
sworn plea, denying partnership, is equivalent to a 
denial of authority to execute, as to one not signing the 
instrument sued on.— Wallis v. Wood, 8.C. Tex., Feb. 7, 
1888; 78. W. Rep. 852. 

220. PAaYMENT—Authority to Receive-——When a firm 
orders goods of one who does not deal in them, and re- 
ceives an invoice therefor from another, which reads, 
“bought of A B,” and addressed to the firm, they should 
inquire of whom they bought and to whom payment 
should be made.—Sawyer v. Symns, 8. C. Kan., April 7, 
1888; 17 Pac. Rep. 799. 


221. PLEADINGS—Amendments. Under California 
law, it is not error to allow plaintiff to amend his prayer 
so as to change the action from law to equity. Plead- 
ings should be amended by leave of the court at any 
stage of the trial when justice demands it.— Walsh v. 
McKeen, 8. C. Cal., April 17, 1888 ; 17 Pac. Rep. 678. 


222. PLEADING—Bond—Infancy. A joint plea of 
the infancy of one defendant, obligor on a bond, is bad 
on demurrer.— of Bordentown v. Wallace, 8. C. 
N. J., Nov. 16, 1887; 11 Atl. Rep. 267. 


223. PLEADING—Breach of Warranty— Allegation. 
An allegation in a petition for breach of a general cove- 
nant of warranty in a deed of real estate, which states 
a recovery of a portion of the land in an action against 
the vendee and a failure of the title of the vendor to 
that extent is defective,in not showing that the re- 






































covery was by a title paramount to the vendor’s.—Jones 
v. Jones, Ky. Ct. App., March, 1888; 7S. W. Rep. 886. 

2%, PLEaADINGsS— Complaint. An averment in a 
complaint that the plaintiff is a creditor of the defend- 
ant, sufficiently avers that the defendant is indebted to 
the plaintiff.—Citizens’, etc. v. Puddig, 8. C. Miss., March 
12, 1888; 4 South. Rep. 94. 

225. PLEADING—Corporation. Under Texas law, in 
a suit against a corporation, it is sufficient to allege 
that defendant is a private corporation.—Houston, etc. 
Co. v. Kennedy, 8.C. Tex., March 16, 1888; 88. W. Rep. 36. 

226. PLEADING —Counterclaim—Demurrer. A de- 
murrer will lie to a counterclaim alleged to be due 
now, but not stated to be due at the commencement of 
the suit, or alleged to be due to the defendant and a 
former partner or a third person.—McGuire v. Lamb, 8. 
C. Idaho, Feb. 6, 1888; 17 Pac. Rep. 749. 

227. PLEADING—Damages--Personal Injuries. In 
an action for damages personal injuries under an 
allegation of injuries in the spine, chest, head and 
limbs, evidence is admissible of a heart disease or an 
aneurism of the blood vessels situated in the chest.— 
Gulf, etc. R. Co. v. Mannewitz, 8. C. Tex., Feb. 21, 1888; 8 8. 
W. Rep. 66. 

228. PLEADING—Death by Wrongful Act. A com- 
plaint alleging that defendant supplied deceased, who 
was without will power to restrain his appetite, with 
liquor, who drank till he died therefrom, but not al- 
leging that the liquor was furnished in violation of law, 
does not state acause of action.—Rogers v. Hughes, Ky. 
Ct. App., April 21, 1888; 8 S. W. Rep. 16. 

229. PLEADING—Death by Wrongful Act. When a 
petition against a railroad for negligently killing 
plaintiff’s son, alleges negligence in defendant at the 
time of the accident, which caused the death of the de- 
ceased, and that the deceased was not negligent, the 
cause of action is sufficiently set out.— Missouri, etc. R. 
Co. v. Lee, 8. C. Tex., April 17, 1888; 7S. W. Rep. 857. 

230. PLEADINGS—Fraud—Contract — Alteration. A 
special plea, alleging fraud in procuring the signing of 
a contract, does not require verification. When a writ- 
ten instrument has been materially altered after its ex- 
ecution, the party offering it must prove that the alter- 
ation was made with the consent of the maker.—Demees 
v. Bluntzer, 8. C. Tex., March 27, 1888; 7S. W. Rep. 820. 

231. PLEADINGS — Homestead — Abandonment. 
Where a widow sues for lands of her husband, claiming 
them as a homestead, and the defendant answers that 
she of her own wrong deserted her husband, and lived 
apart from him till his death, she may prove, though 
she has filed no reply, that she left him because of his 
cruelty and at his request.—Bradley v. Derocke, 8. C. 
Tex., April 13, 1888; 7S. W. Rep. 779. 

232. PLEADING. When the averments in a petition 
are sufficient to authorize a judgment in personam, but 
notin rem, a general demurrer should be overruled, 
and the defendant refusing to plead further, a judgment 
in personam may be rendered.—Bullock v. Graham, Ky. 
Ct. App., March 17, 1888; 7S. W. Rep. 889. 

238. PLEADING—Motion to Dismiss—Railroad. Un- 
der the law of Vermont, a motion to dismiss an action 
against a railroad company because of defective serv- 
ice, is faulty if it does not state the defect complained 
of.—Nye v. Burlington, etc. Co., 8. C. Vt., Dec. 21, 1887; 11 
Atl. Rep. 689. 

234. PLEADING — Negligence — Causing Death. In 
an action for damages for negligently causing the death 
of plaintiff's child, the complaint alleged that plaintiff's 
agent, as customer of defendant, a druggist, demanded 
quinine, but by mistake defendant’s clerk deliveréd to 
him morphine, and that plaintiff, relying on the clerk’s 
representation that the medicine was quinine, adminis- 
tered it to his child, who died from its effects: Held, that 
the complaint stated a good cause of action.—Brunswig 
v. White, 8. C. Tex., April 20, 1888; 88. W. Rep. 85. 

235. PLEADING — Practice — Executor and Adminis- 
trator. Where a writ describes a defendant as an 
administrator, and the declaration is against him per- 
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sonally, a new trial will not be granted if the plaintiff 
will amend his declaration.—Perkins v. Hix, 8. J. C. Me., 
Jan. 28, 1888; 13 Atl. Rep. 131; 5 N. Eng. Rep. 859. 

236. PLEADING—Proof—Departure.——Plaintiff alleged 
injury to crops planted by plaintiff and his tenant 
through acts of defendant: Held, errorto allow proof 
relative to crops in which the tenant was not interested 
and had no connection with the planting or cultivation 
of.—Gul/, etc. R. Co. v. McGowan, 8. C. Tex., March 27, 
1888; 8S. W. Rep. 57. ° 

237. POWERS—Power Coupled with Interest—Survival. 
Where an estate is conveyed to two trustees as 
joint tenants, with power to sell, such power is coupled 
with an interest and survives to the surviving trustee. 
—Gutman v. Buckler, Md. Ct. App., April 12, 1888; 13 Atl. 
Rep. 636. 

238. PRACTICE—Appeal — Exceptions. Where ex- 
ceptions are taken to an interlocutory order, the case 
should not be sent to the law court till final decree.— 
Maine, etc. Co. v. Hamilton, 8. J. C. Me., Jan. 27, 1888; 13 
Atl. Rep. 134; 6 N. Eng. Rep. 136. 

239, PRACTICE — Consolidation of Actions — Different 
Courts. Where one action is pending in the chan- 
cery court and another in the court of common pleas, 

the one depending upon the result of the other, an 
order transferring the cause to the chancery court and 
-ordering them to be heard together is proper.—Stone v. 
Cromie, Ky. Ct. App., April 3, 1888; 78. W. Rep. 920. 

240. PRACTICE— Dismissal. Plaintiff cannot dismiss 
his suit by an entry to that effect in the appearance 
docket. It requires an order of the court.—Allen v. 
Dodson, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 667. 

241. PRACTICE—Filing Answer—Time.——Under Texas 
laws, the defendant has the whole of the fifth day ofthe 
term in which to file his answer.— Rowe v. Spencer, 8. C. 
Tex., Feb. 21, 1888; 8S. W. Rep. 60. 

242, PRACTICE—Findings by the Court. It is not 

error, under Texas law, for the court to fail to find a 
certain issue claimed by counsel to be material, when 
there is nothing in the record to show that such issue 
was material.—Goode v. Lowery, 8. C. Tex., Feb. 28, 1888; 
88. W. Rep. 73. 
* 248. PRACTICE — New Trial — Newly-discovered Evi- 
dence. Where plaintiff, in an action for personal in- 
juries, testified on cross-examination, that if he made 
certain statements sworn to by his physicians, he was 
then out of his mind, and defendant, having no in- 
formation in the pleadings of such a claim, is entitled 
to a new trial upon discovering proof of plaintiff’s 
sanity at the time on the ground of newly-discovered 
evidence.— Missouri P. R. Co. v. Walker, 8. C. Tex., March 
5, 1888; 7S. W. Rep. 791. 

244. PRACTICE—New Trial—Separate Defendants. 
Where there is a judgment against several defendants, 
and one of them desires to raise a q’: *stion peculiar to 
himself, he should file a separate motion for a new trial. 
— Wiggenhorn v. Kountz, 8. C. Neb., March 28, 1888; 37 N. 
W. Rep. 603. 

245. PRACTICE—New Trial—Motion for—Filing. A 
motion for a new trial was filed on the second day after 
the verdict, and another, styled a supplemental motion, 
onthe third day: Held, that the latter was a substitute 
for the other, and leave of court to file it was not re- 
quired, under Nebraska laws.—City of Lincoln v. Beckman, 
8. C. Neb., March 21, 1888; 37 N. W. Rep. 593. 

246. PRACTICE—Pleadings — Denial — Challenges. 

A general denial not verified puts in issue all the sub- 
stantial allegations of a complaint, except a written in- 
strument set out in the complaint, or annexed to it, 
when the denial must be verified. When there are 
-several defendants, thcy are jointly allowed four chal- 
lenges. When the court rejects a juror for cause, the 
appellate court will not interfere, though it may deem 
the rejection to be wrong, but when the court prevents 
an examination of a juror for cause, who is allowed to 
serve, a new trial will be granted.—U. S. v. Alexander, 8. 
«C. Idaho, Feb. 13, 1888; 17 Pac. Rep. 746. 
7. PRACTICE—Setting Aside Findings—Notice. 
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court cannot set aside findings filed and substitute 
others without notice to the parties, and the defendant 
is entitled to such notice, though he did not appear at 
the trial. The remedy, unless the error isa mere mis- 
prison, is by motion for new trial.— Wunderlinv. Cadogan, 
8. C. Cal., April 26, 1888; 17 Pac. Rep. 713. 

248. PRACTICE — Special Questions — New Trial. 
When the court submits special questions to the jury, 
instructing them that, when the evidence is not suffi- 
cient, they muy answer don’t know, which they do in 
several instances, when the evidence warranted an an- 
swer, and the court overrules a motion to require a 
proper answer, a new trial should be granted.—Leaven- 
worth, etc. R. Co. v. Jacobs, 8. C. Kan., April 7, 1888; 17 Pac. 
Rep. 791. 

249. PRACTICE—Trial—Instructing for Defendant. 
When, in a case of injuries caused by the carelessness 
of an employee of the defendant, if such carelessness of 
that employee is not proved, it is error not to instruct 
the jury to find for the defendant.—Galveston, etc. R. Co. 
v. Faber, 8. C. Tex., Feb. 21, 1888; 8S. W. Rep. 64. 

250. PRINCIPAL AND AGENT—Negligence. Circum- 
stances stated under which an agent conducting a busi- 
ness was held to be liable for losses consequent upon 
his negligence and mismanagement.—Giesse v. Franklin, 
8. C. Err. Conn., June Term, 1888; 13 Atl. Rep. 148; 5 N. 
Eng. Rep. 925. 

251. PUBLIC LaNDS—Possession— Homestead Entry.— 
Taking possession of public lands under a homestead 
entry, with or without force, is invalid, when anotheris 
in possession, but valid when such possession is merely 
constructive.—Goodwin v. McCabe, 8. C. Cal., April 21, 
1888; 17 Pac. Rep. 705. 


252. PUBLIC Lanps—Railroad Grants — Conveyances. 
Act of congress of June 3, 1886, of lands to aid in 
building a railroad from Amboy was a grant in presenti, 
and the right of selection vested in the road as soon as * 
it earned them, and a sale by the road of any specific 
parcel with the limits specified, would, to that extent, 
be an effectual selection. A conveyance by the State to 
a railroad of more lands than it has at that time earned, 
is void.—Jackson, etc. R. Co. v. Davison, 8. C. Mich., April 
20, 1888; 37 N. W. Rep. 537. 

253. RAILROAD—Municipal Corporation—Right of Way 
—Franchise. Where a railroad company, by its 
charter, has a right to build its track through streets, a 
grant by a municipal corporation to that railroad to 
build its track through the streets of the corporation is 
a franchise, as the power emanates from the legislature. 
—Port of Mobile v. Louisville, etc. Co., 8. C. Ala., May 3, 
1888; 4 South. Rep. 106. 


254. RAILROAD COMPANIES — Negligence. The Su- 
preme Court of Louisiana will conform its decisions in 
cases of negligence of railroads to those of the Supreme 
Court of the United States, and of other States so far as 
is consistent with the system of law in force in Louisiana. 
— Williams v. Pullman, etc. Co., 8. C. La., April 16, 1888; 4 
South. Rep. 85. 

255. REMOVAL OF CAUSES—Jurisdiction of State Court. 
Where a petition and bond are presented in apt 
time to remove a cause, and it is a proper case for re- 
moval, the State court loses jurisdiction, and if it pro- 
ceeds to judgment the decision will be reversed on ap- 
peal, though the petitioner contested the case on the 
merits.—Little Rock, etc. R. Co. v. Iredell, 8. C. Ark., April 
14, 1888; 8S. W. Rep. 21. 


256. REPLEVIN—Alternative Judgment. Where, in 
replevin, the plaintiff has obtained possession of the 
property, and the judgment is for the defendant, the 
judgment should, under North Carolina law, be for the 
return of the property or its value.—Horton v. Horne, 8. 
C. N. Car., April 2, 1888; 5S. E. Rep. 927. 

207. RIPARIAN RIGHTS — Accretions — Trespass. 
Where an island in the Platte river has been patent 
to a party by the United States, such person is entitled 
to all the accretions thereto, and can sue any person 
trespassing on the part formed by accretions.— Wiggen. 
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horn v. Kountz, 8. C. Neb., March 28, 1888; 37 N. W. Rep. 
603. 

258. SALE — Title. Circumstances stated under 
which a sale of goods which was sent to a bleachery in 
installments, to be withdrawn by the purchaser upon 
payment of the charges, was held to be incomplete and 
that the title did not pass.— Warren, etc. Co. v. Norwich, 
etc. Co.,8.C. Err. Conn., March, 1888; 13 Atl. Rep. 135; 5 
N. Eng. Rep. 917. A 

259. SALE—Warranty. Any affirmation at the time 
of a sale as to the quality or condition of the thing sold, 
if intended as a warranty and relied on by the pur- 
chaser, is a warranty.—McLennan v. Ohmen, 8. C. Cal., 
April 20, 1888; 17 Pac. Rep. 687. 

260. SALE—Warranty. A representation, pending 
the negotiation for the sale of certain mules, that the 
mules were all right, is a warranty of their soundness. 
McClintock v. Emick, Ky. Ct. App., March 31, 1888; 7S. W 
Rep. 903. 

261. SCHOOLS—Taxation—Legislative Power. The 
legislature created a school district, and authorized the 
trustees thereofon vote of the qualified white voters 
therein, to assess taxes and issue bonds. A later act 
curtailed the area of the district, leaving the burden of 
taxation on those in the restricted area, and the author- 
ity of the trustees unimpaired: Held, that the legisla- 
ture had power to do so.—Fitzpatrick v. Board of Trustees, 
Ky. Ct. App., March 22, 1888; 7S. W. Rep. 896. 

262. SCHOOLS—Teachers—Payment. Failure by a 
school teacher to file his certificate of qualification, un- 
der Michigan law, until after making a contract to teach 
is no defense to an action for salary earned after it was 
filed.—Smith v. School District, 8. C. Mich., April 20, 1888 ; 
37 N. W. Rep. 567. 

263. SCHOOLS—Unauthorized Teacher—Mandamus,—— 
Mandamus will not lie to compel a moderator to bring 

esuit on the assessor’s bond for paying the salary of a 
school teacher not legally qualified, when such teacher 
was employed as a matter of necessity.—State v. Risley, 
8. C. Mich., April 24, 1888; 37 N. W. Rep. 570. 

264. SLANDER. Under the laws of Louisiana, slan- 
der is actionable. Any act done by one which causes 
damages to another without good reason for the act, 
imposes an obligation on the former to repair the in- 
jury.—Sportorno v. Fourichon, 8. C. La., April 16, 1888; 4 
South. Rep. 71. 

265. SPECIFIC PERFORMANCE—Parol Contract—Death 
of Party. Where a parol agreement to sell land is 
made, and the purchaser takes possession, makes last- 
ing improvements, assumes a mortgage and pays alarge 
part of the purchase money, he can sue the heirs of the 
vendor for specific performance, though the contract 
says nothing about interest on deferred payments, pay- 
ment of the taxes, and the exact time of the payment of 
the balance of the money.—Everett v. Dilley, 8. C. Kans., 
April 7, 1888; 17 Pac. Rep. 661. 

266. STATUTE—Construction. All the statutes, and 
parts of statutes, relating to the same subject-matter, 
must be construed together in interpreting any one of 
them.—Marshall v. Wadsworth, 8. C. N. H., July 14, 1887; 10 
Atl. Rep. 685. 

267. SUBROGATION—Vendor’s Lien—Release.—A sold 
land to B, on which C had a vendor’s lien, who released 
the land therefrom by deed poll. B paid the money to 
A, who agreed to pay C, but did not. A judgment cred- 
itor of A, whose judgment was recorded at the time C’s 
lien was created, sought to subject this land to sale un- 
der his judgment: Held, that B became subrogated to 
C’s right, and if the property was sold under the judg- 
ment, the proceeds should first be applied to repay to B 
the purchuse price that he gave for the land.—First Nat. 
Bank v. Ackerman, 8. C. Tex., March 20, 1888; 88. W. Rep. 
45. 


























SURETY—Indemnity Bond—Release.—tThe sure- 

ties on the bond of atreasurer of a company are not 
the pany did not inform them 

that, prior to the giving of the bond, such treasurer had 
indiscriminately intermingled and used the funds of the 








company as his own.—Screwmen’s B, Assn. v. Smith, 8. C. 
Tex., March 6, 1888; 7S. W. Rep. 793. 

269. TAXATION—Certificate of Location. A certifi- 
cate from the government land office vests in the holder 
the equitable title to the land, duly entered, located and 
purchased, and the land is subject to taxation.—Farn- 
ham v. Sherry, 8. C. Wis., April 17, 1888; 37 N. W. Rep. 
577. 

270. TAXATION — Deeds — Sales — Recitals. A tax 
deed under the law prior to 1874, must state in some 
form that the tax was delinquent. A statement that it 
was due or chargeable is not sufficient. The State could 
acquire no right to land under a judgment for taxes 
provided for in the laws of 1881, unless it was offered for 
sale as provided in § 4.—Gilfilian v. Chatterton, 8..C. Minn., 
April 30., 1888; 37 N. W. Rep. 583. 

271. TAXATION—Equalization—Power. Under act 
of Kentucky, May 10, 1884, stores are properly classed as 
personal property, and the addition of 56 per cent. to 
the assessed value of the personal property in com- 
plainant’s county is a proper exercise of the discretion 
of the State board of equalization, and chargeable upon 
complainant’s store.—Russell v. Carlisle, Ky. Ct. App., 
April 5, 1888; 8S. W. Rep. 14. 

272. TAXATION — Illegal Tax — Sale — Refunding. 
Where one buys at execution sale the supposed interest 
in land of « party who had purchased it at tax-sale, 
which proved to be lllegal, he is entitled to a return of 
the money that had been paid at the tax sale.—McGehee 
v. Fitts, 8. C. Miss., March 12, 1888; 4 South. Rep. 93. 

273. TAXATION—Revocation of Authority. Under 
Arkansas law, county courts had no authority to levy 
taxes in July, 1869, for the year 1868.—Paw v. Matthews, 
8. C. Ark., April 14, 1888; 8S. W. Rep. 22. 

274. TELEGRAM — Non-delivery—Damages. When 
a telegram, duly paid for, is not delivered on account of 
gross negligence, the sender may recover his actual 
damages caused thereby, including the money paid, 
when such neligtnce amounts to wantonness or a ma- 
licious purpose, he can also recover exemplary dam- 
ages.— West v. W. U. T. Co.,8.C. Kan., April 7, 1888; 17 
Pac. Rep. 807. 

275. TENANT IN COMMON—Possessory Action. One 
tenant in common of a tract of land, may recover the 
whole in trespass to try title against a mere stranger, 
who does not connect himself with the title.—Moore v 
Stewart, 8. C. Tex., Dec. 2, 1887; 78. W. Rep. 771. 

276. TRESPASS—Successive Owners—Burden of Proof. 
—wWhen a party is sued foritrespass in taking ore from 
a mines and defendant claims that part of the ore was 
taken while the mine was owed by plaintiff’s grantor, 
the burden is on the defendant to show what portion 
was taken before the transfer.—Little Pittsburg C. M. Co. 
v. Little Chief C. M. Co., 3. C. Colo. April 3, 1888; 17 Pac. 
Rep. 760. 

277. TRESPASS TO Pass TITLE—Adverse Possession.—— 
The statute of limitations is a valid defense to an action 
to try title, when the party pleading it held adverse pos- 
session the necessary time under the statute, though 
neither he, nor those claiming under him, were in pos- 
session when the gction was brought. A party in pos- 
session may assert a former adverse possession by a 
third party for the statutory time in bar of the action. 
—Branch v. Baker, 8. C. Tex., March 9, 1888; 78. W. Rep. 
808. 

278. TRESPASS TO TRY TITLE—Disclaimer—Judgment. 
—When in trespass to try title, defendant disclaims as 
to all the land, save that which he claims by metes and 
bounds in his answer, and on trial it is so found, the 
judgment should be that defendant recover that portion 
and that plaintiff recover the residue.—Dodge v. Rich- 
ardson, 8. C, Tex., March 13, 1888; 88. W. Rep. 30. 

279. TRESPASS TO TRY TITLE—Pleading — Interest of 
Plaintiff.——A tenant in common may, under Texas law, 
in an action of trespass to try title, recover the whole 
property against one having no title.—Telfener v. Dil- 
lard, 8. C. Tex., Feb. 28, 1888; 78. W. Rep. 847. 

280. TrusTs —Constructive — Statute of Frauds. ——— 
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Under California law an oral promise made by a wife 
upon a conveyance of land from her husband to recon- 
vey the same when requested, with no intention to keep 
such promise, is such actual fraud as to give rise to a 
trust and bring the promise within a provision of the 
statute of frauds, excepting from its operations trusts 
arising by operation of law.—Brison v. Brison, 8. C, Cal., 
April 19, 1888; 17 Pac. Rep. 689. 

281. TrusTS—Debts of Beneficiary. Under Ken- 
tucky law, a testator cannot vest property in a trustee 
for the use of another, so as to exempt it from the debts 
of the cestui que trust.—Marshall v. Rash, Ky. Ct. App., 
March 15, 1888; 7S. W. Rep. 879. 

282. TRUST — Equity — Notice. The decision of a 
court of equity relative to the disposition of a trust 
fund, will be binding on a non-resident interested in 
that fund, if he has the statutory notice by publication. 
—Minot v. Tilton, 8. C. N. H., July 15, 1887; 10 Atl. Rep. 682, 

283. TRUsTs—Powers—Actions Against Trustee. 
An authority granted to a trustee to receive rents and 
sell the property at his discretion, the proceeds to be 
held for the benefit of the cestui que trust,does not im- 
ply a power to defend alone a suit to set aside,on the 
ground of fraud and intimidation, the deed under 
which he holds.—Zbell v. Bursinger, S. C. Tex., Feb. %, 
1888; 8 S. W. Rep. 77. 

284. VENDOR — Lien — Enforcement — Assignee. 
When a vendor of lands takes notes for the “unpaid 
purchase money and retains his lien, and assigns the 
notes and his interest in the land, the assignee may re- 
cover possession ot the premises on the non-payment 
of the notes.—Hamblen v. Fotts, 8. C. Tex., Feb. 28, 1888; 7 
8S. W. Rep. 834. 

285. VENDOR—Lien—Joint Purchasers. A offered 
to sellland to B, and sent him notes to sign. They 
were returned signed by B and C, who had agreed 
among themselves to purchase jointly. After partial 
payment, C sold his interest to B, taking his notes 
therefor. A made B a deed upon the completion of the 
payments due him: Held, that C had no lien on the 
land for the payment of the notes B gave him.— Wright 
v. Johnson Ky. Ct. App., March 24, 1888; 78. W. Rep. 901. 

_ 286. VENDOR—Enforcing Lien—Limitations. —~ When 
a vendor sues on notes given for land, one of which is 
barred by time, asking to foreclose his lien, the claim 
and judgment should be for all the purchase money 
due or for all the land.—Nass v. Chadwick, 8. C. Tex., 
Feb. 28, 1888; 7S. W. Rep. 828. 

287. VeENuE—Change of—Disquailification of Judge.— 
Ordinarily, when the judge has been of counsel, a party 
has aright up to the time of trial, if the issues are 
made up, to demand a change of venue, and up to the 
time of judgment where no issues have been made up. 
—Sumner Co. v. Wellington Tp.,8.C. Kan., April 7, 1888; 
17 Pac. Rep. 887. 

288. VENUE—Insolvents— Settling Estate. In an 
action to settle an insolvent’s estate the trial court, 
under Kentucky law, has no jurisdiction to decree the 
sale of land situated in another county.—Fishback v. 
Green, Ky. Ct. App., March 15, 1888; 78. W. Rep. 881. 

289. VENUE—Place of Payment—Future Delivery. 
When defendant, to procure credit for purposes from 
plaintiff, signed a schedule of assets and liabilities, 
wherein it was agreed that all purchases from plaintiff 
were payable in Galveston, an action for goods sold is 
properly brought in Galveston county, wherein the 
court will judicially notice that the city of Galveston is. 
—Traylor v. Blum, 8, C. Tex., Feb. 28, 1888; 7 8. W. Rep. 
829. 

290. VENDOR AND VENDEE—Bona Fide Purchaser— 
Notice. A vendee who, knowing of the existence of 
a prior unrecorded contract of his grantor for the sale 
of the land, is not a bona fide purchaser if he fails to in- 
quire of the other party to such contract in regard to it, 
no matter what representations his grantor made to 
him relative thereto.—Hains v. Hains, 8, C. Mich., April 
20, 1888; 37 N. W. Rep. 563. 

291. VENDOR AND VENDEE — Misrepresentations. 
































One who misrepresents the value and quality of his 
land, intending to influence, and actually influencing 
another to buy it, is liable in a case for resulting dam- 
ages, though he had no intention to deceive.—Holcomb 
v. Noble, 8. C. Mich., April 20, 1888; 37 N. W. Rep. 497. 

292. WATER AND WATER-COURSES—Municipal Corpora- 
tion. A city authorized by the legislature to change 
the channel of a river, is not liable for obstructions 
created by the process, if it has employed suitable and 
competent persons to have the work done.—Diamond, 
etc. Co. v. New Haven, 8. C. Err. Conn., Oct. 21, 1887; 13 
Atl. Rep. 409; 6 N. Eng. Rep. 174. 

293. W1iLL—Construction. Where an article in a 
will makes a bequest to institutions similar to those 
mentioned in the next previous article, the institutions 
named in the next previous article are not capable of 
becoming legatees under the subsequent article.— Rhode 
Island, etc. Co. v. Olney, 8. C. R. 1., Feb. 18, 1888; 18 Atl. 
Rep. 118; 5 N. Eng. Rep. 884. 

294. WILL — Devise — Remainder. Circumstances 
stated under which the husband of a woman who die 
intestate and without issue was held to have no interest 
in his wife’s estate under a will, the wife being declare: 
to have taken under that will only a life estate.—Bailey 
v. Love, Md. Ct. App., October Term, 1887; 11 Atl. Rep 
280. 

295. WILL—Income—Principal. A devised all his 
estate to B during her natural life, directing that it be 
sold and converted into bank stock, und that B should 
receive the income, but not spend any of the principal 
Heid, that B took an absolute estate in the dividends de- 
clared on the stock during her life, and all dividends re- 
maining in the hands of the administrator of the will at 
her death.—Chapman v. Chapman, Ky. Ct. App., March 27, 
1888; 7S. W. Rep. 901. 

296. WILL—Legacy—Lien—Merger.—Where a person 
held land under a will, charged with a legacy which he 
never paid, and afterwards acquired the legacy for life, 
the remainder vesting in his children, and the land was 
subsequently sold for his debts by the sheriff: Held, 
that the sheriff’s sale discharged the lien of the legacy. 
— Wood's Appeal, 8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 312. 

297. WILLS—Services—Quantum Meruit.—— A agreed 
orally to give B certain lands at his death for certain 
services to be rendered. B performed services for 8 
years, when, without his fault, A renounced the con- 
tract: Held, that B could recover for the services for 
the whole time on a quantum meruit.—Stevens v. Lee, 8. C. 
Tex., March 20, 1888; 88. W. Rep. 40. 

298. WITNESS — Competency. The plaintiff, in a 
real action, is a competent witness in his own behalf 
when he claims in his own right and has not been made 
a party as the heir of a deceased party.—Johnson v. 
Merithew, 8. J. C. Me., Jan. 28, 1888; 13 Atl. Rep. 132; 5 N. 
Eng. Rep. 855. 

299. WITNESS—Deceased Person—Administrator. 
In an action between the administrator of a deceased 
woman and one claiming a donatio causa mortis from her, 
the subject of the litigation being the validity of the gift, 
the husband and heir of the deceased is not a compe- 
tent witness on behalf ofthe administrator as to matters 
occurring before his wife’s death, under Colorado law. 
—Conner v. Root, 8. C. Colo., March 16, 1888; 17 Pac. Rep. 
773. 

300. WITNESS—Impeachment—Collateral Matter. 
When collateral testimony is drawn from a witness on 
cross-examination, such evidence cannot be contra- 
dicted solely to impeach the witness.— Atchison, etc. R. 
Co. v. Townsend, 8. C. Kan., April 7, 1888; 17 Pac. Rep. 804. 
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QUERIES AND ANSWERS.* 
Query No. 36. 

A executes three notes to B, due in one, two and 
three years, and signed by C and D as sureties. A 
then executes a decd of trust to certain personal prop- 
erty in favor of C and D, to protect them against loss 
as sureties on the notes. One of the stipulations of 
this deed is, that in the event A makes default in the 
payment of principal or interest due on either one of 
the notes, ‘‘then the balance, if any, upon the notes re- 
maining unpaid, shall, at the option of C and D, be- 
come immediately due and payable, so far as this trust 
is concerned, and they may proceed at once to enforce 
this trust for the purpose of satifying the said notes 
and interest so unpaid.’’ Is such a provision enforca- 
ble? Can, under a collateral agreement of indemnity 
to which the creditor is not a party,the maturity of an 
obligation be hastened against the debtor, when such a 
course may result (as though the subsequent bank- 
ruptcy of the sureties before the maturity of the 
notes) in loss to the creditor? Cite authorities. 8S. 





QUERIES ANSWERED. 
Qurry No. 34 [26 Cent. L. J. 564.) 


In 1879 A sells B a city lot (Alabama) for $200, $20 
cash, balance paid in monthly instaliments, and gives 
B a bond for title, and places him, with his family, in 
possession of the lot, which they (B and family) make 
their homestead. In 1882, after B has paid the pur- 
chase money in full, and while in posseesion of his lot 
as a homestead, B sells the same to C, and instead of 
making title himself, directs A to make C a deed, 
which A does, taking up his bond for title from B, who 
yields possession to C. No written contract passes 
from B to C; C pays B the purchase money, and now 
B seeks to compel A to make him a deed, and to can- 
cel the deed to C, on the ground that the conveyance 
was not signed by his wife, and hence a nulity under 
Must B tender the purchase money re- 
ceived from C into court before he receives relief? 

Would like for some to answer fully. J.T. H. 

» Answer. The deed of a homestead not signed by 
the wife is a nullity for all purposes, and is not even 
an estoppel against B. Halso v. Seawright, 65 Ala. 
431. The object of the law is to protect the family, and 
to require B to tender the money received from C 
would deprive the family of the homestead, in case he 
had not so much money, und would be contrary to the 
spirit of the law. Thowpson on Homesteads & Ex., § 
474. The wife cannot protect ber homestead rights. 
The husband is the proper party to do it. Seaman v. 
Nolen, 68 Ala. 463: Vancleve v. Wilson, 73 Ala. 387. 
So we conclude that a tender is not necessary. -H. M. 


QuEryY No. 35 [26 Cent. L. J. 592.) 


A buys a hovse of B and gives therefor two notes 
for $100 each. They are ofthe kind usually denomi- 
nated “title notes,” and are of the usual form of such 
notes. B transfers one of these notes to C before it 
becomes due, as a collateral security, and retains the 
other one. A receives notice from C of his having the 
note for collection, but he thereafter settles with B by 
giving up the horse on the promise of B to return both 
notes. B returns one note and gives A an order on C 
to get the other one, on statement that he (B) is the 
owner of the same. C refuses to return the note in 
question to A, claiming the right to hold it as security 
for a debt owing him by B, such debt remaining un- 

C maintain an action against A onthe note? 
- Are such notes negotiable? What was the effect of B’s 





disposing of one note and retaining the other as to the 


title of the property? In case the seller of property, ~ 


who takes notes of this kind, sees fit to claim the prop- 
erty back on default of payment, must he surrender 
all unpaid notes in order to avail himself of this priv- 
ilege? Does such a note give notice on its face of the 
want of an executed consideration, or of the possibility 
of a failure of consideration? Assuming that the note 
in this case was non-negotiable, was the notice from C 
to A sufficient to require the latter to fully inform 
himself about the ownership of the note, at his peril? 
Please cite authorities. T. 

Answer. A “title note” eo nomin is utterly un- 
known to our practice, and we have not the faintest 
idea what may be the ‘‘usual form” of such a note. 
From our view of the case stateBin the query, we think 
it wholly immaterial what the form of the note may 
have been, and whether it was negotiable or non-nego- 
tiable, if it was a note promising to pay money. There 
is in the query no allegation of a breach of contract or 
failure of consideration; it is merely stated that the 
parties ‘‘settled,” and the settlement was manifestly a 
rescission of the contract. The horse was restored, 
one note surrendered, and an order given for the de- 
livery of the other. C held that note as collateral se- 
curity for a debt due to bim by the payee. He could 
not be required to give up that security without pay- 
ment of the debt due to him, merely because the payee 
and the maker of the note choose to rescind their con- 
tract. He has a manifest right to collect the note at its 
maturity, pay himself out of the proceeds, and pay the 
balance to A or B, as the one or the other may then be 
entitled to it.—[Ep. CENT. L. J.] 








RECENT PUBLICATIONS. 





THE AMERICAN DIGEsT. (Annual, Vol. 1, 1887.) A 
Digest of all the Decisions of the United States 
Supreme Court, ail the United States Circuit and 
District Courts, and the Courts of Last Resort of 
all the States and Territories, as ~ orted in the 
National Reporter System durin e year 1887. 
With Table of Cases showing the flicial Citations. 
Prepared and Edited by the Editorial Staff of the 
National Reporter System. St. Paul, Minn.: West 
Publishing Co. 1888. 

This is a thorough and complete digest of the cases 
included in the National Reporter System of 1887. 
This collection of cases is one of the most remarkable 
achievements of modern enterprise. Never before has 
an attempt been made to bring within a modern com- 
pass and into one view, all the current decisions of the 
country. The West Publishing Company are entitled 
to the thanks of the profession, not only for their plac- 
ing within reach, in a cheap and commodious form, all 
the cases decided by all the courts of last resort of the 
United States, but also for this more convenient book 
of reference which now lies before us. The only ob- 
jection to their system which could be found is, that 
from the necessity of reporting all the cases some that 
are absolutely worthless must needs be included, but 
that objection is counterbalanced by the fact that no 
cases are omitted, and as the task of selection is crit- 
ical, and there is always danger of omitting eases that 
may be important, their practice is probably the best. 
Trivial cases at the most are only surplusage which 
seldom vitiates, and it is better to publish half a dozen 
worthless cases than to omit one that is really im- 
portant. The digest is manifestly prepared with great 
care by gentlemen of experience, and is, of course, in- 
dispensable to every one who possesses a copy of the 
reporters. 
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